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IN THE SENATE OF THE UNITED STATES

MarcH 3 (legislative day, FEBrUARY 6), 1978

Mr. Rsicorr (for himself, Mr. PErcy, Mr. Sasser, and Mr. Javrrs) introduced
the following bill; which was read twice and referred to the Committee on

Governmental Affairs

A BILL

To reform the civil service laws.

[

Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

w

SHORT TITLE

SEcTION 1. This Act may be cited as the “Civil Service

LN

Reform Act of 1978”.

[~}

SEC. 2. The table of contents is as follows:

TABLE OF CONTENTS
Sec. 1. Short title.
Sec. 2. Table of contents.
Sec. 3. Findings and statement of purpose.

TITLE I—MERIT SYSTEM PRINCIPLES
Sec. 101. Merit system principles; prohibited personnel practices.

* * * * * *

(See pages 1-64 of volume I--identical language
as that contained in S. 2640.)



Parpose: Amdt. No. 2084
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IN THE SENATE OF THE UNITED STATES

May 15 (legislative day, ArriL 24), 1978
Referred to the Committee on Gov 1 Affairs and ordered to be printed

AMENDMENTS

Intended to be proposed by Mr. RIBICOFF (for himself, Mr.
PERCY, Mr. SASSER, and Mr. JAvITS) to S. 2640, a bill to
reform the civil service laws, viz:

1 On page 126, redesignate title VII as title VIII.
2 On page 126, between lines 18 and 19, insert the fol-

3 lowing new title:

Policics. practicos nnd roatters afTocting work-
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“TITLE VII—LABOR-MANAGEMENT RELATIONS
“LABOR-MANAGEMENT RELATIONS

“SEC. 701. (a) Chapter 71 of subpart F of part III
of title 5, United States Code, is amended to add the follow-
ing subchapter III:

“‘SUBCHAPTER III—FEDERAL SERVICE LABOR-
MANAGEMENT RELATIONS
““§7161. Findings and purpose

“‘(a) The Congress finds that the public interest de-
mands the highest standards of employee performance and
the continued development and implementation of modern
and progressive work practices to facilitate and improve
employee performance and the efficient accomplishment of
the operations of the Government.

“‘(b) The Congress further finds that while significant
differences exist between Federal and private employment,
experience under Executive Order 11491, as amended, indi-
cates that the statutory protection of the right of employees
to organize, Bargain collectively within limits prescribed by
this subchapter, and participate through labor organizations
of their own choosing in decisions which affect them can be
accomplished with full regard for the public interest and
contributes to the effective conduct of public business. Such
protection facilitates and encourages the amicable settlement

of disputes between employees and their employers involv-
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ing personnel policies, practices and matters affecting work-
ing conditions.

“*“(c) It is the purpose of this subchapter to prescribe
certain rights and obligations of the employees of the Fed-
eral Government, subject to the paramount interest of the
public, and to establish procedures which are designed to
meet the special requirements and needs of the Federal
Government.

‘“ ‘§ 7162, Definitions; application

“‘(a) For the purpose of this subchapter—

“‘(1) “Agency” means an Executive agency as
defined in section 105 of this title, except the General
Accounting Office;

“*(2) “Employee” means an individual—

“‘(A) employed in an agency;

“‘(B) employed in a nonappropriated fund
instrumentality described in section 2105 (c) of
this title;

“‘(C) employed in the Veterans' Canteen
Service, Veterans’ Administration, described in sec-
tion 5102 (c¢) (14) of this title; or

“‘(D) who was an employee (as defined
under subparagraphs (A), (B), or (C) of this
paragraph) and was separated from service as a

consequence of, or in connection with, an unfair

[N - I ]
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labor practice under section 7174 of this subchapter;
but does not include—

“‘(i) an alien or noncitizen of the United

States who occupies a position outside the
United States;

“‘(ii) a member of the uniformed services;
““(iii) for the purpose of exclusive recog-
nition or national consultation rights (except as
authorized under the provisions of this sub-
chapter), a supervisor, a management official

or a confidential employee;

“‘(3) “Labor organization” means a lawful or-
ganization of any kind in which employees participate
and which exists for the purpose, in whole or in part,
of dealing with agencies concerning grievances, person-
nel policies and practices, or other matters affecting the
working conditions of their employees; but does not
include an organization which—

“‘(A) consists of management officials, con-
fidential employees, or supervisors, except as au-
thorized under this subchapter;

“‘(B) assists or participates in a strike against

the Government of the United States or any agency

thereof or imposes a duty or obligation to conduct,

assist, or participate in such a strike;

1821
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““(C) advocates the overthrow of the constitu-

tional form of government in the United States; or

“‘(D) discriminates with regard to the terms

or conditions of membership because of race, color,

religion, national origin, sex, age, or handicapping
condition ;

“‘(4) “Agency management” means the agency
head and all management officials, supervisors, and other
representatives of management having authority to act
for the agency on any matters relating to the implement-
ation of the agency labor-management relations program
established under this subchapter;

““(5) “Authority” means the Federal Labor Rela-
tions Authority under section 7163 of this subchapter ;

““(6) “General Counsel” means the General Coun-
sel of the Federal Labor Relations Authority;

““(7) “Panel” means the Federal Service Impasses
Panel under section 7173 of this subchapter;

“4(8) “Assistant Secretary” means the Assistant
Secretary of Labor for Labor-Management Relations:

““(9) “Confidential employee”’ means an employee
who assists and acts in a confidential capacity to per-
sons who formulate and effectuate management policies
in the field of labor relations;

e

(10) “Management official” means an employee
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having authority to make, or to influence effectively the
making of, policy necessary to the agency or activity
with respect to personnel, procedures or programs;

““(11) “Supervisor” means an employee having
authority, in the interest of an agency, to hire, transfer,
suspend, layoff, recall, promote, discharge, assign, re-
ward, or discipline other employees or responsibly to
direct them, or to adjust their grievances, or effectively
to recommend such action, if in connection with the
foregoing the exercise of authority is not of a merely
routine or clerical nature, but requires the use of inde-
pendent judgment;

“(12) “Professional employee” means—

“‘(A) any employee engaged in the perform-

ance of work—

““(i) requiring knowledge of an advanced
type in a field of science or learning customarily
acquired by a prolonged course of specialized
intellectual instruction and study in an institu-
tion of higher learning or a hospital, as distin-
guished from knowledge acquired by a general
academic education, or from an apprenticeship,
or from training in the performance of routine

mental, manual or physical process;

414\
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“‘(ii) requiring the consistent exercise of
discretion and judgment in its performance;

““(iii) which is predominantly intellectual

and varied in character (as opposed to routine

mental, manual, mechanical or physical work) ;

and

“‘(iv) which is of such a character that

the output produced or the result accomplished

cannot be standardized in relation to a given

period of time; or

“‘(B) any employee who has completed the
courses of specialized intellectual instruction and
study described in subparagraph (A) of this para-
graph and is performing related work under the
direction or guidance of a professional person to
qualify the employee to become a professional em-
ployee as defined in subparagraph -(A) of this
paragraph.

““(13) “Agreement” means an agreement entered

into as a result of collective bargaining pursuant to the

provisions of this subchapter;

““(14) “Collective bargaining”, “bargaining” or

“negotiating” means the performance of the mutual

obligation of the representatives of the agency and the
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exclusive representative as provided in section 7169

of this subchapter;

“¢(15) “Exclusive representative” includes any
labor organization which has been—

“‘(A) selected pursuant to the provisions of
section 7168 of this subchapter as the representa-
tive of the employees in an appropriate collective
bargaining unit; or

“(B) certified or recognized prior to the effec-
tive date of this subchapter as the exclusive rep-
resentative of the employees in an appropriate col-
lective bargaining unit;

“¢(16) “Person” means an individual, labor orga-
nization, or agency covered by this subchapter; and

“‘(17) “Grievance” means any complaint by any
person concerning any matter which falls within the
coverage of a grievance procedure.

““(b) This subchapter applies to all employees and
agencies in the executive branch, except as provided in sub-
sections (c¢), (d), and (e) of this section.

““(c) This subchapter does not apply to—

“‘(1) the Federal Bureau of Investigation:
“‘(2) the Central Intelligence Agency;
“‘(8) the National Security Agency;

e

(4) any other agency, or office, bureau, or entity

€8¢1
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within an agency, which has as a primary function intelli-
gence, investigative, or security work, when the head
of the agency determines, in the agency head’s sole
judgment, that this subchapter cannot be applied in a
manner consistent with national security requirements
and considerations;

““(5) any office, bureau or entity within an agency
which has as a primary function investigation or audit of
the conduct or work of officials or employees of the
agency for the purpose of insuring honesty and integrity
in the discharge of their official duties, when the head
of the agency determines, in the agency head’s sole
judgment, that this subchapter cannot be applied in a
manner consistent with the internal security of the
agenoy;

“‘(6) the United States Postal Service; or

“‘(7) the Foreign Service of the United States:
Department of State, International Communication
Agency, and Agency for International Deveiopment, and
their successor agency or agencies;

““(8) the Tennessee Valley Authority; or

“‘(9) personnel of the Federal Labor Relations
Authority, including the Office of General Counsel, and
the Federal Service Impasses Panel.

“‘(d) The head of an agency may, in the agency
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head’s sole judgment, suspend any provision of this sub-
chapter with respect to any agency, installation or activity
located outside the United States, when the agency head
determines that this is necessary in the national interest,
subject to the conditions the agency head prescribes.

““(e) Employees engaged in administering a labor-
management relations law (except as otherwise provided
in subsection (c) (9) of this section) shall not be repre-
sented by a labor organization which also represents other
employees covered by the law, or which is affiliated directly
or indirectly with an organization which represents such
employees.

“ ‘§7163. Federal Labor Relations Authority; Office of the
General Counsel

“‘(a) The Federal Labor Relations ‘Authority is an
independent establishment in the executive branch.

““(b) The Authority is composed of a Chairperson and
two members, not more than two of whom may be adher-
ents of the same political party and none of whom may
hold another office or position in the government of the
United States except where provided by law or by the
President.

“‘(c) Members of the Authority shall be appointed by
the President, by and with the advice and consent of the

Senate. Authority members shall be eligible for reappoint-

¥8¢1
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4 meut. The President shall designate one member to serve
o a5 Ohairperson-ofithe Authority..
3 “#(d) The term: of office of ‘each, member of the Au-

thorivy is 5:yeays. Notwithstanding: the preceding provisions

- of Yhis‘subsebtion, the.term of any member shall, not;gxpire

4

5

6 befors the eallier of+
T “ () sthe date on.-which,the, member’s successor
8 takes office or

9 “(2) the.last day of the setsioft of the Congress
10 béglming -after the date: the. member’s term: of office
1 woild  (butfor. this..sentence) expire...An indiyidual
12 shoken to filha vacaney shall:be.appointed for the unex-
13 I}ired term of the member stich: individual replaces.. Any
14 mémbeér of the-Authority may be removed by the
15 President.

10 “f(ey Avvacancy in the.Authority-shall not.impair the
17 right of the remaihing members to exercisé:all of the powers
18 of the Authority.

19 “¢(f) ' The* Authority shall make'an.annual report to
20 the’ President for transmittsl to the :Congress, which shall
21 include information as to the cases it has-heard and the
22 decisions it has'rendered.

2 “¢(g) There is an Office of the General: Counsel in the
24 Tederal Labor Relations ‘Authority. The :General Counsel
25 shall be appointed by the President by and with the advice

© ® D N o W D e
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and consent of the Senate. The term of office of the General
Counsel is 5 years. The General Counsel shall be eligible
for reappointment. The General Counsel may be removed
by the President. The General Counsel shall hold no other
office or position in the government of the United States
except where provided by law or by the President.
“ 7164, Powers and duties of the Authority; the General
Counsel

“¢(a) The Authority shall administer and interpret this
subchapter, decide major policy issues, prescribe regula-
tions, disseminate information appropriate to the needs of
agencies, labor organizations and the public pursuant to sec-
tion 7181 of this subchapter.

“¢(b) The Authority shall, subject to its regulations—

“¢(1) decide questions as to the appropriate unit
for the purpose of exclusive recognition and related
issues submitted for its consideration;

“‘(2) supervise elections to determine whether a
labor organization is the choice of a majority of the em-
ployees in an appropriate unit as their exclusive rep-
resentative, and certify the results;

“¢(8) decide questions as to the eligibility of labor
organizations for national consultation rights; and

“‘(4) decide unfair labor practice complaints.

5114 |
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““(c) The Authority may consider, subject to its reg-
ulations—
““(1) appeals on negotiability issues as provided

in subsection (e) of section 7169 of this subchapter;

“‘(2) exceptions to arbitration awards as provided
in section 7171 of this subchapter;

“‘(3) appeals from decisions of the Assistant Sec-
retary issued pursuant to section 7175 of this subchapter;

““(4) exceptions to final decisions and orders of
the Federal Service Impasses Panel issued pursuant to
section 7173 of this subchapter; and

“(5) other matters it deems appropriate to assure
the effectuation of the purposes of this subchapter.

“‘(d) The Authority shall adopt an official seal which
shall be judicially noticed.

““(e) The principal office of the Authority shall be in
or about the District of Columbia but it may meet and exer-
cise any or all of its powers at any time or placé. Subject to
subsection (g) of this section, the Authority may by one or
more of its members or by such agents as it may designate,
make any inquiry necessary to carry out its duties wherever
persons subject to this subchapter are located. A member who
participates in such inquiry shall not be disqualified from
later participating in a decision of the Authority in the same

case.
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“‘(f) The Authority shall appoint an Executive Direc-
tor, such attorneys, regional directors, administrative law
judges, and other officers and employees as it may from time
to time find necessary for ghe proper performance of its
duties and may delegate to such officers and employees au-
thority to perform such duties and make such expenditures
as may be necessary.

“‘(g) All of the expenses of the Authority including
all necessnfy traveling and subsistence expenses outside the
District of Columbia incurred by members, employees, or
agents of the Authority under its orders, shall be allowed
and paid on the presentation of itemized vouchers therefor
approved by the Authority or by an individual it designates
for that purpose and pursuant to applicable law.

“‘(h) The Authority is expressly empowered and di-
rected to prevent any person from engaging in conduct
found violative of this subchapter. In order to carry out its
functions under this subchapter, the Authority is authorized
to hold hearings, subpena witnesses, administer oaths, and
take the testimony or deposition of any person under oath,
and in connection therewith, to issue subpenas requiring
the production and examination of evidence as described in
section 7179 (d) of this subchapter relating to any matter
pending before it and to take such other action as may be

necessary. Also in the exercise of the functions of the
Authority under this subchapter—

98¢1




“¢(1) the Autherity may xequest from the Direc-
tor of the Office of Personnel Management an advisory
opinion concerning the. proper interpretation of regu-
lptions or:other policy directives promulgated by the
Office of Persounel Management in conmection with &
matter before the Authority for adjudication;

“¢(2) whenever a regulation or ather policy direc-
tive issued by the Office of Personnel Management is at
issue in an appeal before the Authority, the Authority
shall timely notify the Director, and the Director shall
have standing to intervene in the,proceeding and shall
have all the xights of a party to the proceeding; and

#¢(3) the Director may request that the Authority
reopen .an appeal and reconsider its decision on the
ground that the decision was based on an erroneous in-
terpretation of law or of controlling regulation or other
poligy directive issued by the Qffice of Personnel
Management,

“¢(i) In any matters arising under subsection (b) of
this section, the Anthority may require an agengy or & labor
organization to cease and desist from violations of this sub-
chapter and require it to take such affirmative action as i
considers appropriate to effeetuate the polictes of this sub-
chapter.

“*(j) The General Counsel is authorized to—
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“¢(1) investigate complaints of violations of sec-
tion 7174 of this subchapter;
“¢(2) make final decisions as to whether to issue
notices of hearing on unfair labor practice complaints and
to prosecute such complaints before the Authority;
«¢(8) direct and supervise all field employees of
the-Greneral Counsel in the field offices of the Federal
Labor Relations Authority;
“%(4) perform such other functions as the Author-
ity prescribes; and
“¢(5) prescribe regulations needed to administer
the General Counsel’s functions under this subchapter.
«¢(k) Notwithstanding any other provisions of law,
including chapter 7 of this title, the decisions of the Au-
thority on any matter within its jurisdiction shall be final
and conclusive, and no other official or any court of the
United States shall have power or jurisdiction to review any
such decision by an action in the nature of mandamus on
appeal of that decision or by any other means: Provided,
That nothing in this section shall limit the right of persons
to judicial review of questions arising under the Constitu-
tion of the United States.
“§7165. Employees’ rights

“¢(a) Bach employee shall have the right to form, join,

or assit any labor organization, or to refrain from such
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activity, freely and without fear of penalty or reprisal, and
each such employee shall be protected in exercising such
right. Except as otherwise provided under this subchapter,
such right includes the right to participate in the manage-
ment of a labor organization, the right to act for the organi-
zation in the capacity of a representative, and the right, in
such capacity, to present the views of the organization to
agency heads and other officials of the executive branch of
the Government, the Congress, or other appropriate author-
ities; and the right to bargain collectively sui)ject to the
limits prescribed in section 7169 (c) of this subchapter
through representatives of their own choosing.

“*(b) This subchapter does not authorize participation
in the management of a labor organization or acting as a
representative of such an organization by a management
official, a confidential employee or a supervisor, except as
specifically provided in this subchapter, or by an employee
when the participation or activity would result in & con-
flict or apparent conflict of interest or would otherwise be
incompatible with law or with the official duties of the
employee.
“‘§7166. Recognition of labor organizations in general

“‘(a) An agency shall accord exclusive recognition
or national consultation rights at the request of a labor or-
ganization which meets the requirements for the recognition

or consultation rights under this subchapter.
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“‘(b) When recognition of a labor organization has
been accorded, the recognition continues as long as the
organization continues to meet the requirements of this sub-
chapter applicable to that recognition, except that this sec-
tion does not require an election to determine whether an
organization should become, or continue to be recognized
as, exclusive representative of the employees in any unit or
subdivision thereof within 12 months after a prior valid
election with respect to such unit.
““(c) Recognition of a labor organization does not—

“¢(1) preclude an employee, régs.rdless of whether
the employee is in a unit of exclusive recognition, from
exercising grievance or appellate rights established by
law or regulation, or from choosing the employee’s own
representative in a grievance or appellate action, except
when the grievance or appeal is covered under a negoti-
ated procedure as provided in section 7171 of this sub-
chapter.

“‘(2) preclude or restrict consultations and deal-
ings between an agency and a veterans organization
with respect to matters of particular interest to em-
ployees with veterans pref;;ence; or

“‘(8) preclude an agency from consulting or deal-
ing with a religious, social, fraternal, professional or other

lawful association, not qualified as a labor organization,

Ty
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with respect to matters or policies which involve in-

dividual members of the association or are of particular

applicability to it or its members.

“*¢(d) Consultations and dealings under paragraph (3)
of subsection (c,) of this section shall be so limited that they
do not assume the character or formal consultation on
matters of general employee-management policy covering
employees in that unit, or extend to areas where recogni-
tion of the interests of one employee group may result in
discrimination against or injury to the interest of other
employees.

“‘§ 7167. National consultation rights

“¢(a) An agency shall accord national consultation
rights to a labor organization which qualifies under criteria
established by the Federal Labor Relations Authority as
the representative of a substantial number of employees of
the agency. National consultation rights shall not be
accorded for any unit where a labor organization already
holds exclusive recognition at the national level for that
unit. The granting of national consultation rights does not
preclude an agency from appropriate dealings at the national
level with other organizations on matters affecting their
members. An agency shall terminate national consultation
rights when the labor organization ceases to qualify under
the established criteria.
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“¢(b) When a labor organization has been accorded
national consultation rights, the agency, through appropriate
officials, shall notify representatives of the organization of
proposed substantive changes in personnel policies that affect
employees it represents and provide an opportunity for the
organization to comment on the proposed changes. The labor
organization may suggest changes in the agency’s personnel
policies and have its views carefully considered. It may con-
sult in person at reasonable times, on request, with appro-
priate officials on personnel policy matters, and at all times
present its views thereon in writing. An agency is not re-
quired to consult with a labor organization on any matter
on which it would not be required to negotiate if the organi-
zation were entitled to exclusive recognition.

“*(c) Questions as to the eligibility of labor organiza-
tions for national consultation rights may be referred to the
Authority for decision.

“§7168. Exclusive recognition

“*(a) An agency shall accord exclusive recognition to
a labor organization when the organization has been selected,
in a secret ballot election, by & majority of the employees in
an appropriate unit as their representative; provided that
this section shall not preclude an agency from according ex-
clusive recognition to a labor organization, without an elec-

tion, where the appropriate unit is established through the

68¢1
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consolidation of existing exclusively recognized units repre-
sented by that organization.

“*(b) A unit may be established on a plant or installa-
tion, craft, functional, or other basis which will ensure a clear
and identifiable community of interest among the employees
concerned and will promote effective dealings and efficiency
of agency operations. A unit shall not be established solely
on the basis of the extent to which employees in the proposed
unit have organized, nor shall a unit be established if it

includes—

“

(1) any management official, confidential em-
ployee, or supervisor, except as provided in section

7182 of this subchapter;

“

(2) an employee engaged in Federal personnel
work in other than a purely clerical capacity ; or

““(8) both professional and nonprofessional em-
ployees, unless a majority of the professional employees
vote for inclusion in the unit.

“ ‘Questions as to the appropriate unit and related
issues may be referred to the Authority for decision.
““(c¢) Al elections shall be conducted under the saper-
vision of the Authority or persons designed by the Author-
ity and shall be by secret ballot. Employees eligible to
vote shall be provided the opportunity to choose the labor

organization they wish to represent them, from among
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those on the ballot or “no union”, except as provided in

paragraph (4) of this subsection. Elections may be held

to determine whether—

““(1) a labor organization should be recognized as
the exclusive representative of employees in a unit;

“‘(2) a labor organization should replace another
labor organization as the exclusive representative ;

“‘(3) a labor organization should cease to be the
exclusive representative ;

“‘(4) a labor organization should be recognized
as the exclusive representative of employees in a unit
composed of employees in units currently represented
by that labor organization or continue to be recognized
in the existing separate units.

“ ‘§7169. Representation rights and duties; good faith
bargaining; scope of negotiations; resolution
of negotiability disputes

“‘(a) When a labor organization has been accorded
exclusive recognition, it is the exclusive representative of
employees in the unit and is entitled to act for and nego-
tiate agreements covering all employees in the unit. It is re-
sponsible for representing the interests of all employees in
the unit without discrimination and without regard to labor
organization membership. The labor organization shall be

given the opportunity to be represented at formal discus-
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sions between management and employees or employee rep-
resentatives concerning grievances, personnel policies and
practices, or other matters affecting general working con-
ditions of employees in the unit. The agency and the labor
organization, through appropriate representatives, shall meet
and negotiate in good faith for the purpose of arriving at an
agreement.

“¢(h) The duty of the agency and the labor organiza~
tion to negotiate in good faith includes—

“*‘(1) to approach the negotiations with a sincere
resolve to reach an agreement;

“*(2) to be represented at the negotiations by ap-
propriate representatives prepared to discuss and nego-
tiate on all negotiable matters;

“‘(3) to meet at reasonable times and places as
may be necessary; and

“‘(4) if an agreement is reached, to execute upon
request a written document embodying the agreed terms,
and to take such steps as are necessary to implement
the agreement.’

““(c) An agency and a labor organization that has
been accorded exclusive recognition, through appropriate
representatives, shall meet at reasonable times and negotiate
in ‘good faith with respect to personnel policies and prac-

tices and matters affecting working conditions, so far as may
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be appropriate under this subchapter and other applicable
laws and regulations, including policies set forth in the Fed-
eral Personnel Manual ; published agency policies and regula-
tions for which a compelling need exists under criteria estab-
lished by the Federal Labor Relations Authority and which
are issued at the agency headquarters level or at the level of a
primary national subdivision; and a national or other control-
ling agreement at a higher level in the agency. They may
negotiate an agreement; determine appropriate technigues,
consistent with section 7173 of this subchapter, to assist in
such nggotis,tion; and execute a written agreement or memo-
randum of understanding.

“¢(d) In prescribing regulations relating to personnel
policies and practices and working conditions, an agency
shall have due regard for the obligation imposed by this
section. However, the obligation to negotiate does not
include matters with respect to the number of employees
in an agency; the numbers, types, and grades.of positions
or employees assigned to an organizational unit, work proj-
ect or tour of duty; or the technology of performing its work.
This does not preclude the parties from negotiating agree-
ments providing appropriate arrangements for employees
adversely affected by the impact of realinement of work
forces or technological change.

“‘(e) If, in connection with negotiations, an issue de-
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velops as to whether a proposal is contrary to this subchap-
ter or other applicable law, regulation, or controlling agree-
ment and therefore not negotiable, it shall be resolved as
follows:

““(1) An issue which involves interpretation of a
controlling agreement at a higher agency level is re-
solved under the procedures of the controlling agreement,
or, if none; under agency regulations;

“‘(2) An issue other than as described in para-
graph (1) of this subsection which arises at a local level
may be referred by either party to the head of the agency
for determination ;

“‘(3) An agency head’s determination as to the
interpretation of the agency’s regulations with respect
to a proposal is final ;

“*(4) A labor organization may appesl to the Au-
thority for a decision when—

“*(i) it disagrees with an agency head’s deter-
mination that a proposal would violate this sub-
chapter or other applicable law or regulation of
appropriate authority outside the agency,

“‘(ii) it believes that an agency’s regulations,
as interpreted by the agency head, violate this sub-
chapter or other applicable law or regulation of

appropriate authority outside the agency, or are not
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otherwise applicable to bar negotiations under sub-
section (c) of this section.
‘“ ‘§ 7170, Basic provisions of agreements

“‘Hach agreement between an agency and a labor
organization is subject to the following reguirements:

“‘(a) In the administration of all matters covered by
the agreement, officials and employees are governed by
existing or future laws and the regulations of appropriate au-
thorities, including policies set forth in the Federal Personnel
Manual; by published agency policies and regulations in
existence at the time the agreement was approved; and by
subsequently published agency policies and regulations re-
quired by law or by the regulations of appropriate anthorities,
or authorized by the terms of a controlling agreement at &
higher agency level ;

“¢(b) Management officials of the agency retain the
right to determine the mission, budget, organization, and in-
ternal security practices of the agency, and the right in
accordance with applicable laws and regulations—

“‘(1) to direct employees of the agency;

““(2) to hire, promote, transfer, assign, and retain
employees in positions within the agency, and to sus-
pend. demote, discharge, or take other disciplinary action

against employees;
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““(3) to relieve employees from duties because of
lack of work or for other legitimate reasons;
“‘(4) to maintain the efficiency of the Government
operations entrusted to them ;
““(5) to determine the methods, means, and per-
sonnel by which such operations are to be conducted;
and
“*(6) to take whatever actions may be necessary to
omrry out the mission of the agency in situations of
emergency.
However, nothing in this subsection shall preclude the parties
from negotiating procedures which management will observe
in exercising its authority to decide or act, reserved under
this subsection; or, from negotiating appropriate arrange-
ments for employees adversely affected by the impact of
management’s exercising its authority to decide or act,
reserved under this subsection: Provided, That such negotia-
tions shall not unreasonably delay the exercise by manage-
ment of its authority to decide or act: And provided fur-
ther, That such procedures and arrangements so negotiated
shall be consonant with law and regulation as provided in
section 7169 (c) and shall not have the effect of negating
the authority reserved under this subsection ; and

““(c) Nothing in the agreement shall require an em-

ployee to become or to remain a member of a labor organi-
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zation, or to pay money to the organization except pursuant
to a voluntary, written authorization by a member for the
payment of dues through payroll deductions.

“‘The requirements of this section shall be expressly
stated in the initial or basic agreement and apply to all
supplemental, implementing, subsidiary, or informal agree-
ments between the agency and the organization.

““‘§ T171. Grievance procedures

“‘(a) An agreement between an agency and a labor
organization shall provide a procedure, applicable only to
the unit, for the consideration of grievances. Subject to the
provisions of subsection (d) of this section and so long as
it does not otherwise conflict with statute, the coverage
and scope of the procedure shall be negotiated by the
parties to the agreement. It shall be the exclusive procedure
available to the parties and the employees in the unit for
resolving grievances which fall within its coverage except
as otherwise provided in this section.

“*(h) Any employee or group of employees in the
unit may present grievances falling within the coverage of
the negotiated grievance procedure to the agency and have
them adjusted, without the intervention of the exclusive
representative, as long as the adjustment is not inconsistent

with the terms of the agreement and the exclusive repre-

St hiddd
ces Gasbon cetBes s ohiec sgiddrscary wsTEE

€621



© ® N4 e ;s W N e

MN(\DMHHI—JD—I}—I;—I
§wwuowmqmmmc’355‘5

29
sentative has been given opportunity to be present at the
adjustment.

““(c) A negotiated grievance procedure shall provide
for arbitration as the final step of the procedure. Arbitration
may be invoked only by the agency or the exclusive rep-
resentative. Except as provided in subsection (g) of this
section, the procedure must also provide that the arbitrator
is empowered to resolve questions as to whether or not a
grievance is on a matter subject to arbitration.

“(d) A negotiated grievance procedure may cover any
matter within the authority of an agency so long as it does
not otherwise conflict with this subchapter, except that it
may not include matters involving examination, certification
and appointment, suitability, classification, political activities,
retirement, life and health insurance, national security or the
Eair Labor Standards Act (chapter 8, title 29, United States
Code).

“‘(e) Matters covered under sections 4303 and 7512 of
this title which also fall within the coverage of the negotiated
grievance procedure may, in the discretion of the aggrieved
employee, be raised either under the appellate procedures
of section 7701 of this title or under the negotiated grievance
procedure, but not under both procedures. Similar matters

which arise under other personnel systems applicable to em-
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ployees covered by this subchapter may, in the discretion
of the aggrieved employee, be raised either under the ap-
pellate procedures, if any, applicable to those matters, or
under the negotiated grievance procedure, but not under
both procedures.

““(f) An aggrieved employee affected by a prohibited
personnel practice under section 2302 (b) (1) of this title
which also falls under the coverage of the negotiated griev-
ance procedure may raise the matter under a statutory proce-
dure or the negotiated procedure, but not hoth. Selection of
the negotiated procedure in no manner prejudices the right
of an aggrieved employee to request the Equal Employment
Opportunity Commission to review a final decision in the
same manner as provided for in section 3 of Reorganization
Plan Numbered 1 of 1978; or, where applicable, to request
review by the Equal Employment Opportunity Commission
pursuant to its regulations.

““(g) Questions that cannot be resolved by the parties
as to whether or not a grievance is on a matter excepted by
subsection (d) of this section shall be referred for resolution
to the agency responsible for final decisions relating to those
matters.

““(h) In matters covered under sections 4303 and
7512 of this title which have been raised under the negotiated
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grievance procedure in accordance with the provisions of sub-
section (e) of this section, an arbitrator shall be governed by
the provisions of section 7701 (c) of this title.

“*(i) Allocation of the costs of the arbitration shall bc;,
governed by the collective-bargaining agreement. An arbi-
trator shall have no authority to award attorney or other
representative fees. ‘

“¢(j) Bither party may file exceptions to any a.rbiﬁé.—
tor’s award with the Federal Labor Relations Authority:
Provided, however, That no exceptions may be filed to awards
concerning matters covered under subsection (e) of this sec-
tion. Decisions of the Authority on exceptions to arbitration
awards shall be final, except for the right of an aggrieved
employee under subsection (f) of this section.

“¢(k) In matters covered under sections 4303 and 7512
of this titie which have been raised under the provisions of
the negotiated grievance procedure in accordance with the
provisions. of subsection (e) of this section, the provisions of

section 7702 of this titie pertaining to judicial review shall
apply to the award of an arbitrator in the same manner and
under the same conditions as if the matter had been decided
by the Merit Systems Protection Board. In such cases the
word “arbitrator” shall replace the words “Merit Systems

Protection Board” and “Board” where appropriate in section

32

7702 for purposes of applying its provisions. In matters simj-
lar to those covered under sections 4303 and 7512 which’
arise under other personnel systems and which an aggrieved
employee has raised under the negotiated grievance pro-
cedure, judicial review of an arbitrator’s award may- be ob-
tainéd in the same manner and on the same basis as could
be obtained of a final decision in such matters raised under
applicable appellate procedures.

‘8 7172. Approval of agreements

“‘An agreement with a labor organization as the exclu-

sive representative of employees in a unit is subject to the
approval of the head of the agency or an official designated
by the head of the agency. An agreement shall be approved
within 45 days from the date of its execution if it conforms
to this subchapter and other applicable laws, existing pub-
lished egency policies and regulations (unless the agency
has granted an exception to a policy or regulation) and
regulations of other appropriate authorities. An, agreement
which has not been approved or disapproved within 45 days
from the date of its execution shall go into effect without
the required approval of the agency head and shall be
binding on the parties subject to the provisions of this sub-
chapter and other applicable laws, and the regulations of
appropriate authorities outside the agency. A local agree-

ment subject to a national or other controlling agreement at
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a higher level shall be approved under the procedures of the
controlling agreement, or, if none, under agency regulations.
“ 8 7173. Negotiation impasses; Federal Service Impasses
Panel

““(a) Upon request, the Federal Mediation and Con-
ciliation Service shall provide services and assistance to
agencies and labor organizations in the resolution of nego-
tiation impasses.’

“‘(b) When voluntary arrangements including the
services of the Federal Mediation and Conciliation Service
or other third-party mediation fail to resolve a negotiation
impasse, either party may request the Federal Service Im-
passes Panel provided for under subsection (c) of this section
to consider the matter.

“‘(c) There is a Federal Service Impasses Panel as
a distinct organizational entity within the Authority. The
Panel is composed of & Chairperson and at least two other
members, appointed by the President solely on the basis of
fitness to perform the duties and functions of the office from
among individuals who are familiar with Government opere~
tions and knowledgeable in labor-management relations. No
employee as defined under section 2105 of this title shall
be appointed to serve as a member of the Panel.

“¢(d) The members of the Panel (in equal numbers)

shall be appointed for respective terms of 1 year and of 3

34
years, and the Chairperson for a term of 5 years. Their
successors shall be appointed for terms of 5 years, except
that an individual chosen to fill a vacancy shell be appointed
for the unexpired term of the member whom such individual
shall replace. Any member of the Panel may be removed
by the President.

“¢(e) The Panel may appoint an executive secretary
and such other employees as it may from time to time find
necessary for the proper performance of its duties. Each
member of the Panel is entitled to pay at a rate equal to
the daily equivalent of the meximum annual rate of basic
pay currently paid, from time to time, under the General
Schedule for each day the member is engaged in the per-
formance of official business on the work of the Panel, includ-

'ing traveltime, and is entitled to travel expenses and a per
diem allowance under section 5703 of this title.

“*(f) The Panel or its designee shall promptly inves-
tigate any impasse presented to it under subsection (b) of
this section. The Panel shall consider the matter and shall
either recommend procedures to the parties for the reso-
lution of the impasse or assist the parties in arriving at a
settlement through whatever meth'ods and procedures, includ-
ing factfinding end recommendations, it may deem appro-
priate to accomplish the purposes of this secﬁdn. Arbitration

or third-party factfinding with recommendations to assist in
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the resolution of an impasse may be used by the parties only
when :;.uthorized or directed by the Panel. If the parties do
not arrive at a set;tlement, the Panel may hold hea.ripgs,
compel under section 7179 of t}lnis subchapter the attendance
of witnesses and the production of documents, and take what-
ever action is necessary and not inconsistent with this
subchapter to resolve the impasse. Notice of any final action
of the Panel shall be promptly served upon the parties, and
such action shall be binding upon them during the term of
the agreement unless the parties mutually agree otherwise.
“ ‘§ T174. Unfair labor pl_'actices

“‘(a) It shall be en unfair labor practice for an

- agency—

““(1) to interfere with, restrain, or coerce an em-
ployee in the exercise of rights assured by this sub-
chapter;

“‘(2) to encourage or discourage membership in
any labor organization by discrimination in regard to
hiring, tenure, promotion, or other conditions of employ-
ment;

““(3) to sponsor, ooﬁtrol, or otherwise assist any
labor orgenization, except that the agency may furnish
to a labor organization customary and routine services
and facilities when consistent with the best interest of

the agency, its employees, and the organization and
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when the services and facilities are furnished, if

requested, on an jmpartial basis to organizations having
equivalent status;

“‘(4) to discipline or otherwise discriminate
against an employee because the employee has filed a
complaint, affidavit, petition, or given any information
or testimony under this subchapter;

““(5) to refuse to accord appropriate recognition
to a labor organization quelified for such recognition; or

“(6) to refuse to consult or negotiate in good
faith with a labor organization as required by this
subchapter.

“‘(b) It shall be an unfair labor practice for a labor
organization—

““(1) to interfere with, restrain, or coerce an
employee in the exercise of the rights assured by this
subchapter;

“‘(2) to cause or attempt to cause an agency to
coerce an employee in the exercise of rights under this
subchapter;

““(8) to coerce or attempt to coerce an employee or
to discipline, fine, or take other economic sanction
against a member of the labor organization as punish-

ment or reprisal or for the purpose of hindering or im-
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peding work performance, productivity, or the discharge
of duties owed as an employee of the United States;

““(4) to call or engage in a strike, work stoppage,
or slowdown; picket an agency in a labor-management
dispute when such picketing interferes or reasonably
threatens to interfere with an agency’s operations; or
condone any such activity by failing to take affirmative
action to prevent or stop it;

“(5) to discriminate against an employee with re-
gard to the terms or conditions of membership because
of race, color, religion, national origin, sex, age, or
handicapl')i.ug condition; or

“‘(6) to refuse to consult, or negotiate in good
faith with an agency as required by this subchapter.
““(c) It shall be an unfair labor practice for a labor
organization which is accorded exclusive recognition to deny
membership to an emplbygq in the appropriate unit except
for failure to meet reasonable occupational standards. uni-
formly required for admission, or for failure to tender initia-
tion fees and dues uniformly required as a condition of acquir-
ing and retaining membership. This subsection does not_pre-
clude a labor organization from enfoming discipline in ac-

cordance with procedures under its constitution or bylaws

which conform to the requirements of this subchapter.

W 0 O B W N

1 o T S O T
Eggm:;wmww»—to

38

“¢(d) Issues which can properly be raised under an
appeals procedure may not be raised under this section.
Except for matters wherein, under section 7171 (e) of this
itle, an employee has an option of using either the appel-
late procedures of section 7701 of this title or the negotiated
grievance procedure, issues which can be raised under a
grievance procedure may, in the discretion of the aggrieved
party, be raised under that procedure or the complaint pro-
cedure under this section, but not under both procedures.
Appeals or grievance decisions shall not be construed as
unfair labor practice decisions under this subchapter nor as
a precedent for such decisions. All complaints under this
section that cannot be resolved by the parties shall be filed
with the Authority.

“(e) Questions as to whether an issue can properly
be raised under an appeals procedure shall be referred for
resolution to the agency responsible for final decisions
relating to those issues.

“‘§7175. Standards of conduct for labor organizations

“‘(a) An agency shall accord recognition only to a
labor organization that is free from corrupt influences and
influences opposed to basic democratic principles. Except as
provided in subsection (b) of this section, an organization
is not required to prove that it has the required freedom when

it is subject to governing requirements adopted by the orga-
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“*(b) Notwithstanding the fact that a labor organiza-

tion has adopted or subscribed to standards of conduct as
provided in subsection (a) of this section, the organization
is required to furnish evidence of its freedom from corrupt
influences or influences opposed to basic democratic prin-
ciples when there is reasonable cause to believe that—

““(1) the organization has been suspended or ex-
pelled from or is subject to other senction by a parent
labor organization or federation of organizations with
which it had been affiliated because it has demonstrated
an unwillingness or inability to comply with governing
requirements comparable in purpose to those required
by subsection (a) of this section; or

“‘(2) the organization is in fact subject to influ-
ences that would preclude recognition under this sub-
chapter.

““(c) A labor organization which has or seeks recog-
nition as a representative of employees under this subchap-
ter shall file financial and other reports with the “Assistamt
Secretary, provide for bonding of officials and employees
of the organization, and comply with trusteeship and election
standards.

“‘(d) The Assistant Secretary shall preseribe the regu-
lations needed to effectuate this section. These regulations

shall conform generally to the principles applied to unions
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in the private sector. Complaints of violations of this section
shall be filed with the Assistant Secretary. In any matters
arising under this section, the Assistant Secretary may re-
quire a labor organization to cease and desist from viola~
tions of this section and require it to take such affirmative
action as he considers appropriate to effectuate the policies
herein.
“““§7176. Allotments to representatives

“‘(a) Where, pursuant to an agreement negotiated in
accordance with the provisions of this subchapter, an agency
has received from an employee in a unit of exclusive recog-
nition a written assignment which authorizes the agency to
deduct from the wages of such employee amounts for the
payment of regular and periodic dues of the labor organi-
zation having exclusive recognition for such unit, such assign-
ment shall be honored. Except as required under subsection
(b) of this section, any such assignment shall be revocable
at stated intervals of not more than 6 months.

“‘(b) An allotment for the deduction of labor orga-
nization dues terminates when—

“‘(1) the dues withholding agreement between the
agency and the labor organization is terminated or ceases
to be applicable to the employee; or

“¢(2) the employee has been suspended or ex-

pelled from the labor organization.
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“ ‘8 T177. Use of official time

“ Qolicitation of membership or dues, and other internal
business of a labor organization, shall be conducted during
the non-duty hours of the employees concerned. Employees
who represent a recognized labor organization shall not be
on official time when negotiating an agreement with agency
management, except to the extent that the negotiating parties
agree to other arrangements which may provide that the
agency will either authorize official time for up to 40 hours
or authorize up to one-half the time spent in negotiations
during regular working hours, for a reasonable number of
employees, which number normally shall not exceed the
number of management representatives.
““ ‘§ 7178. Remedial actions

“‘When it is determined by appropriate authority,
including an arbitrator, that certain affirmative action will
effectuate and further the policies of this subchapter, such
affirmative action may be directed by the appropriate anthor-
ity so long as such action is consistent with statute including
section 5596 of this title.
““‘§7179. Subpenas

“‘(a) Any member of the Federal Labor Relations Au-
thority, including the General Counsel, or the Panel, and any
employee of the Authority designated by the Authority

may—

00eT




(fE

© ® A O R M W N R

B g8 2B

B

B R 8B

4

“¢(1) issue sabprrias sequiring the. attendance and
- teslimbny of witnesseds and the production of doon-
reirtany ohether ‘evidelicd frdm By place in the United

Stades or whry terfitory or passession thereof, the Com-

monwealth of Ruerte Riao, lor thie Distriat of Columbia.:

Poovided, Rovitver, That na subpena shall issue. under

this beclion reqiiring the diselosnre of intramanage-

uent guidance, Hdvice, toyiisel, of training ‘within en
agency or betweann'agency and the Office ‘of Personnel

Manngemdnt rai

“‘(2) administer oathas ‘take <o ‘order the taking
té ddositions;romden responses: torwrittien intprrogatories,
exaiiné witnksses;-and veceivérevidesiced..

“*{b) nlnithe vefse of cotumdcy -dr failure to obey a
subpena issued under subsection (a) (1), the United States
dibtriot court for the judicial distriet in which. the persoxt
to: ‘whom ithe subpena-is addressed résided or is servedt may
deaigometed plaes to setify or to prodites dorumentary or-other
dvidenge. Anjduilire ta ¢boy the order of the court may ba
punished by the court as a contemptHmiredfis

“‘{o) Witmessds (whether -appearing ~oluntarily of
under subpena) shall be paid the same fee and mileage
dllowancés whioh arerpaid subpensed witnesses in the courts
of the United Btates,
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“ <8 7180. Issuance of regulations

““The Anuthority, including the General Counsel, and
the Panel and the Federal Mediation and Conciliation Serv-
ice shall each preseribe rules and regulations to carry out
the provisions of this subchapter applicable to each of them,
respectively. Unless otherwise specifically provided in this
subchapter, the provisions of subchapter II of chapter 5 of
this title shall be applicable to the issuance, revision, or
repeal of any such rule or regulation.

« ¢ 7181, Compilation and publication of proceedings, deci-
sions, actions

“¢(a) The Authority shall maintain a file of its pro-
ceedings and shall publish the texts of its decisions and the
actions taken by the Panel under section 7173 of this
subchapter.

“‘(b) ALl files maintained under subsection (a) of
this section shall be open to inspection and reproduction
subject to the provisions of section 552 of this title.

“ ‘87182, Continuation of existing laws, recognitions,
agreements, policies, regulations, procedures,
and decisions

“‘(a) Nothing contained in this subchapter shall pre-
olude—

“‘(1) the renewal or continuation of an exclusive

recognition, certification of a representative, or a lawful
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agreement between an agency and a representative of

its employees entered into before the effective date of

this subchapter; or

“*(2) the renewal, continuation, or initial accord-
ing of recognition for units of management oﬂ‘icials‘ or
supervisors represented by labor organizations which
historically or traditionally represent management offi-
cials or supervisors in private industry and which hold
exclusive recognition for units of such officials or super-
visors in any agency on the effective date of this sub-
chapter.

“‘(b) Policies, regulations, and procedures established,
and decisions issued, under Executive Order 11491, as
amended, or under thevprovision of any related Executive
order in effect on the effective date of this statute shall re-
main in full force and effect until revised or revoked by
Executive order or statute, or unless superseded by appro-
priate decision or regulation of the Authority’.

“(b) CoNTINUANGE OF TERMS OF OFFICE.—Any term
of office of any member of the Federal Labor Relations
Authority and the General Counsel of the Federal Labor
Relations Authority serving on the effective date of this act
shall continue in effect until such time as such term would

expire under Reorganization Plan Numbered 2 of 1978, and

upon expiration of such term, appointments to such office
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shall be made under section 7163 of title 5, United States
Code. Any term of office of any member of the Federal Serv-
ice Impasses Panel serving on the effective date of this Act
shall continue in effect until such time as members of the
Panel are appointed pursuant to section 7173 of title 5,
United States Code.

“(c) FunpiNg.—There are hereby authorized to be
appropriated such sums as are necessary to carry out the
functions and purposes of this subchapter.

“(d) SEVERABILITY.—If any provisions of this sub-
chapter, or the application of such provision to any person
or circumstance, shall be held invalid, the remainder of this
subchapter or the application of such provision to persons or
circumstances other than those as to which it is held invalid,
shall not be affected thereby.

“(e) The analysis of chapter 71 of subpart F' of part TT
of title 5, United States Code, is amended to add the follow-

ing subchapter ITI:

“‘SUBCHAPTER III—FEDERAL SERVICE LABOR-
s MANAGEMENT RELATIONS
* ‘Sec.

““7161. Findings and purpose.

“*7162. Definitions; application.

*““7163. Federal Labor Relations Authority ; Office of the General Counsel.

““7164. Powers and duties of the Authority ; the General Counsel.

““7165. Employees’ rights.

“47166. R ition of labor organizations in general.

““7167. National consultation rights.

“‘7168. Exclusive recognition.

“ ‘7169. Representation rights and duties ; good faith bargaining ; scope of
negotiations; resolution of negotiability disputes.

““7170. Basic provisions of agreements.
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“Sec.

“‘7171. Grievance procedure.

““7172. Approval of agreements.

“‘7178. Negotiation impasses; Federal Service Impasses Panel.
““7174. Unfeir labor practices.

‘7175, Stendards of conduct for labor organizati

““7176. Allotments to representatives.

““7177. Use of official time.

“‘7178. Remedial actions.

““7179. Subpenas.

‘7180, Issuance of regulations.

“‘7181. Compilation and publication of proceedings, decisions, actions.

““7182. Continuation of existing laws, recognitions, agreements, policies,
regulations, procedures, and decisions.”.

“(f) Section 5314 of title 5, United States Code, is
amended by adding at the end thereof :
“‘(66) Chairperson, Federal Labor Relations Au-
thority.’
“(g) Section 5315 of title 5, United States Code, is
amended by adding at the end thereof:
“‘(114) Members (2), Federal Labor Relations
Authority.”.
“(h) Section 5316 of title 5, United States Code, is
amended by adding at the end thereof :
“‘(141) General Counsel, Federal Labor Relations
Authority.”.
“REMEDIAL AUTHORITY
“SEC. 702. Section 5596 of title 5, United States Code,
isamended to read after subsection (a) asfollows:
“*(b) An employee of an agency who, on the basis of an
administrative détermination or a timely appeal, is found by

appropriate authority to have suffered a withdrawal, reduc-
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tion, or denial of all or part of the employee’s pay, allowances,
differentials, or other monetary or employment benefits, or a
denial of an increase in such pay, allowances, differentials, or
other monetary or employment benefits, which would not have
oceurred but for unjustified or unwarranted action taken by the
agency—

““(1) is entitled, on correction of the action, to be
made whole for all loses suffered less, in applicable cir-
cumstances, interim earnings. Such correction may in-
clude, where appropriate, reinstatement or restoration to
the same or substantially similar position or promotion to
a higher level position ; and

““(2) for all purposes, is deemed to have performed
service for the agency during the period of the unjustified
or unwarranted action except that—

“‘(A) annual leave restored under this para-
graph which is in excess of the maximum leave
accumulation permitted by law shall be credited to
a separate leave account for the employee and shall
be available for use by the employee within the time
limits prescribed by regulations of the Office of
Personnel Management, and

“‘(B) annual leave credited under subpara-
graph (A) of this paragraph but unused and still

available to the employee under regulations pre-
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seribed by the Office of Personnel Management shall

be included in the lump-sum payment under section

5551 or 5552 (1) of this title but may not be re-

tained to the credit of the employee under section

5552 (2) of this title.

““(c) For the purposes of this section—
““(1) An *‘unjustified or unwarranted action’ shall
include—
“‘(A) any act of commission, either substan-
tive or procedural, which violates or improperly
applies a provision of law, Executive order, regu-
lation, or collective bargaining agreement; and

“‘(B) any act of omission, or failure to take

an action, or confer a benefit, which must be taken

or conferred under a nondiscretionary provision of
law, Executive order, regulation, or collective bar-
gaining agreement;

“‘(2) An “administrative determination” shall in-
clude, but is not limited to, a decision, award, or order,
issued by—

“‘(A) a court having jurisdiction over the
matter involved :

“¢(B) the Office of Personnel Management;

“¢(C) the Merit Systems Protection Board;
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“¢(D) the Federal Labor Relations Au-
thority;

““(E) the Comptroller General of the ‘United
States;

“‘(F) the head of the employing agency or an
agency official to whom corrective action authority is
delegated ;

“‘(G) an arbitrator under a negotiated, bind-
ing arbitration agreement between a labor organi-
zation and agency management.

“‘(3) An “appropriate authority” shall include,
but is not limited to—

“‘(A) acourt having jurisdiction;

““(B) the Office of Personnel Management;

“¢(C) the Merit Systems Protection Board;

“¢(D) the Federal Labor Relations Authority;

“‘(B) the Comptroller General of the United
States;

“‘(F) the head of the employing agency or
an agency official to whom corrective action author-
ity is delegated;

“‘(@) an arbitrator under & negotiated bind-
ing arbitration agreement between a labor organi-
zation and agency management.

“‘(d) The provisions of this section shall not apply to
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reclassification aotions nor shall they authorize the setting
aside of an otherwise proper promotion action by a seleoting
official from a group of properly ranked and certified candi-
dates. _

“‘(e) The Office of Personnel Management shall pre-
scribe regulations to carry out this section. However, the
regulations are not applicable to the Tennessee Valley Au-
thority and its employees.’”

On page 126, line 19, strike out “VII” and insert in lieu
thereof “VIII”.

On page 126, line 21, strike out “701” and insert in lieu
thereof “801”.

On page 127, line 18, strike out “702” and insert in lieu
thereof “802”.

On page 127, line 24, strike out “703” and insert in lien
thereof “803”. '

On page 128, line 7, strike out “704” and insert in lieu
thereof “804”.

On page 128, line 19, strike out “705” and insert in lieu
thereof “805”.
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Ju~e 1,1978

Purpose: Calendar No.
,,,,,,,,,, ) " Amdt. No.

95ta CONGRESS

e S, 2640

IN THE SENATE OF THE UNITED STATES

Jone ,1978
Referred to the Committee on o _____ and ordered to be printed
_____ ered to be printes

AMENDMENT

(IN THE NATURE OF A SUBSTITUTE)

Intended to be proposed by Mr. Risicorr (for himself, Mr.
PERCY, Mr~SASSER, Mr. Javirs, Mr. Must Ik, and’ Mm..
HUMmeE\') to S. 2640, a bill to reform the civil service
!aws, viz: Strike out all after the enacting clause and insert
in lieu thereof the following: ‘

1 SHORT TITLE

2 SecTION 1. This Act may be cited as the “Civil Service
3 Reform Act of 1978”.

4 SEc. 2. The table of contents is as follows:

TABLE OF CONTENTS

Sec. 1. Short title.
Sec. 2. Table of contents.
Sec. 3. Findings and statement of purpose.

TITLE I=MERIT SYSTEM PRINCIPLES
Sec. 101. Merit system principles; prohibited personnel practices.

TITLE 1II—CIVIL SERVICE FUNCTIONS; PERFORMANCE
APPRAISAL; ADVERSE ACTIONS

See. 201. Office of Personnel Management.

Sec. 202. Merit Systems Protection Board and Special Counsel.
Sec. 203.- Performance appraisals.

Sec. 204. Adverse actions.

Sec. 205. Appeals.
Sec. 206. Technical and conforming amendments.

TITLE III—STAFFING

Sec. 301. Volunteer services.

Sec. 302. Definitions relating to preference eligibles.

Sec. 303. Noncompetitive appointment of certain disabled veterans.

Sec. 304. Examination, certification, and appointment of preference eli-
gibles.

Sec. 305. Retention preference.

Sec. 306. Training.

Sec. 307. Travel, transportation, and subsistence.

Sec. 308. Retirement.

Sec. 309. Extension of veterans readjnstment appointment authority.

Sec. 310. Effective date.
TITLE IV—SENIOR EXECUTIVE SERVICE

Seec. 401. Coverage.

Sec. 402. Authority for employment.

Sec..403. Examination, certification, and appointment.
Sec. 404. Retention preference.

Sec. 405. Performance rating.

Sec. 406. Incentive awards and ranks.

Sec. 407. Pay rates and systems.

Sec. 408. Pay administration.

Sec. 409. Travel, transportation, and subsistence.
Sec. 410. Leave.

Sec. 411. Disciplinary actions.

See. 412. Conversion to the Senior Exccutive Service.
Sec. 413. Repealer.

Scc. 414. Savings provision.

Sec. 415. Effective date.

TITLE V—MERIT PAY

Sec. 501. Pay for performance.
Sec. 502. Conforming and technical amendments.
Sec. 503. Effective date.
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TABLE OF CONTENTS—Continued

TITLE VI—RESEARCH, DEMONSTRATION, AND
OTHER PROGRAMS

Sec. 601. Ri h and d tration proj
Sec. 602. Intergov tal P 1 Act dment:
Sec. 603. Amendments to the mobility program.

TITLE VII—LABOR-MANAGEMENT RELATIONS

Sec. 701. Labor-management relations.
Sec. 702. Remedial authority.

TITLE VIII-MISCELLANEOUS

Sec. 801. Savings provisions.
Sec. 802. Authorization of appropriati
Sec. 808. Powers of President unaffected except by express provisions.

Sec. 804. Teclmical and conforming amendments.

Sec. 805. Effective dates.

FINDINGS AND STATEMENT OF PURPOSE
SEc. 3. It is the policy of the United States that—

(1) in order to provide the people of the United
States with a competent, honest, and productive Federal
work force reflective of the Nation’s diversity, and to
improve the quality of public service, Federal personnel
management should be implemented consistent witIx
merit system principles and free from prohibited person-
nel practices and such principles and practices should be
expressly stated to furnish guidance to Federal agencies
in carrying out their responsibilities in administering
the public business and to avoid conduct which under-
mines the merit system principles and the integrity of

the merit system;
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(2) the merit system principles which shall govern
in the competitive service and in the executive branch
of the Federal Government should be expressly stated
to furnish guidance to Federal agencies in carrying out
their responsibilities in administering the public business
and prohibited personnel practices should be statutorily
defined to enable Government officers and employees to
avoid conduct which undermines the merit system prin-
ciples and the integrity of the merit system;

(3) Federal employees should receive appropriate
protection through increasing the authority and powers
of the independent Merit Systems Protection Board in
processing hearings and appeals affecting Federal
employees;

(4) the authority and power of the Special Counsel
should be increased so that the Special Counsel may
investigate allegations involving prohibited personnel
practices, and protect Federal employees from reprisals
for the lawful disclosure of information and from political
coercion and to bring disciplinary charges against agency
officials and employees who engage in such conduct;

(5) the function of filling positions and other per-
sonnel functions in the competitive service and i the
executive branch should be delegated in appropriate

cases to the agencies to expedite processing appoint-
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ments and other personnel actions, with the control and
oversight of this delegation being maintained by the
Office of Personnel Management to protect against pro-
hibited personnel practices and the use of unsound man-
agement practices by the agencies;

(6) a Senior Executive Service should be estab-
lished to provide the flexibility needed by Executive
agencies to recruit and retain the highly competent and
qualified executives needed to provide more effective
management of Executive agencies and their functions,
and the more expeditious administration of the publlc
business;

(7) in appropriate instances, pay increases should
be based on quality of performance rather than length
of service;

(8) a rescarch and demonstration program should
be authorized to permit Federal agencies to experiment
with new and different personnel management concepts
in controlled situations to achieve more efficient manage-
ment of the Government’s human resources and greater
productivity in the delivery of service to the public;
and

(9) the training program of the Government should
include retraining of employees for positions in other

agencies to avoid separations during reductions in force
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and the loss to the Government of the knowledge and
experience that these employees possess, and to maintain
the morale and productivity of employees.

TITLE I—MERIT SYSTEM PRINCIPLES
MERIT SYSTEM PRINCIPLES; PROHIBITED PERSONNEL
PRACTICES

SEc. 101. (a) Title 5, United States Code, is amended
by inserting, after chapter 21, the following new chapter:
“CHAPTER 23.—MERIT SYSTEM PRINCIPLES

:g;cdl. Merit system principles.

“2302. Prohibited p p .
%2303, Responsibility of the General Accounting Office.

“§ 2301. Merit system principles
“(a) (1) Except as provided in paragraph (2) of this
subsecti(on, this chapter shall apply to—

“(A) an Executive agency;

“(B) the Administrative Office of the United States
Courts; and

“(C) the Government Printing Office.

“(2) This chapter shall not apply to—

“(A) a Government corporation;

“(B) the Central Intelligenqe Agency, the Defense
Intelligence Agency, and the National Security Agency,
and, as determined by the President, an executive
agency or unit thereof whose principal function is the

conduct of foreign intelligénce or counterintelligence

activities;
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“(0) the General Accounting Office; and

“(D) any position excluded from the application
of this chapter by the President because of its confidential
or policymaking character.

“(b) Federal personnel management, shall be imple-
mented consistent with the following merit system principles:

“(1) Recruitment should be from qualified candidates
from appropriate sources in an endeavor to achieve a work
force from all segments of society, and selection and ad-
vancement should be determined solely on the basis of rela-
tive ability, knowledge, and skills, after fair and open com-
petition which assures that all receive equal opportunity.

“(2) All applicants and employees should receive fair
and equitable treatment in all aspects of personnel manage-
ment without regard to political affiliation, race, color, reli-
gion, national origin, sex, marital status, age, or handicapping
condition, and with proper regard for their privacy and
constitutional rights.

“(8) Equal pay should be provided for work of equal
value to attract and retain highly qualified personnel, with
appropriate consideration of both national and local rates
paid by non-Federal employers, and appropriate incentives
and recognition should be provided for excellence in
performance.

“(4) All employees should maintain high standards of
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integrity, conduct, and concern for the public interest.

“(5) The Federal work force should be used efficienfly
and effectively.

“(6) Employees should be retained on the basis of the
adequacy of their performance, inadequate performance
should be corrected, and employees should be separated who
cannot or will not improve their performance to meet re-
quired standards.

“(7) Employees should be provided effective education
and training in cases in which such education and training
would result in better organizational and individual perform-
ance.

“(8) Employees should be—

“(A) protected against arbitrary action, personal
favoritism, or coercion for partisan political purposes,
and

“(B) prohibited from using their official authority
or influence for the purpose of mterfering with or affect-
ing the result of an election or a nomination for election.
“(c) Pursuant to his authority under this titie, the

President may take such actions, including the issuance of
rules, regulations, or directives, as the President determineg
are necessary to assure that personnel management in the
ngeimcies covered by this section is based on and embodies

the merit system principles.
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1 “§2302. Prohibited personnel practices

2 “(a) For the purpose of this section, ‘personnel action’
3 means—

4 “(1) an appointment;

5 “(2) a promotion;

6 “(3) an action under chapter 75 of this title or
7 other disciplinary or corrective action ;

8 “(4) a detail, transfer, or reassignment;

9 “(5) a reinstatement;

10 “(6) a restoration;

11 “(7) a reemployment;

12 “(8) a performance evaluation under chapter 43 of
13 this title;
14 “(9) a decision concerning pay, benefits, awards,
15 or education, or training if it may reasonably be ex-

16 Pected to lead to a personnel action within the meaning

17 of this subsection; or
18 “(10) any other action which results in a significant
19 change in working conditions or status;

20 with respect to an employee in, or applicant for, a position
21 in the competitive service, a career position in the Senior
22 Executive Service, or a position in the excepted service in

23 an executive agency other than a position which is excepted

o T B S

o
= © © ®

-
[

=
oW

I - S I R S P
ﬁwwn—apwm=a>c"‘n

10
from the competitive service because of its confidential or
policymaking character.

“(b) Any employee who has authority to take, direct
others to take, recommend, or approve any personnel action,
shall not, with respect to such authority—

“(1) discriminate for or against any employee or
applicant for employment on the basis of race, color,
religion, sex, or national origin as prohibited by the
Civil Rights Act of 1964, as amended (42 U.S.C.
2000e-16) , age as prohibited by the Age Discrimination
in Employment Act of 1967, as amended (29 U.S.C.
631, 633a), handicapping condition as prohibited by
section 501 of the Rehabilitation Act of 1973 (29 U.S.C.
791) and marital status or political affiliation, under
applicable law and regulation;

“(2) solicit or consider any recommendation or
statement, oral or written, with respect to any individual
who requests or is under consideration for any person-
nel action unless such recommendation or statement is
based on the personal knowledge or records of the person
furnishing it and consists of—

“(A) an evaluation of the work performance,
ability, aptitude, or general qualifications of such in-

dividual; or
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“(B) an evaluation of the character, loyalty,
or suitability of such individual;

“(3) coerce the political activity of any person,
obligate any person to make any political contribution
(including providing any political service), or take any
action against any employee or applicant as a reprisal
for the refusal of any person to engage in such political
activity, make such contribution, or provide such service;

“(4) willfully deceive or obstruct any person with
respect to such person’s right to compete for Federal
employment;

“(5) influence any person to withdraw from com-
petition for any position for the purpose of improving
or injuring the prospects of any applicant for employ-
ment;

“(6) grant any preference or advantage not author-
ized by law, rule, or regulation to any employée or
applicant for employment (including defining the scope
or manner of competition or the requirements for any
position) for the purpose of improving or injuring the
prospects of any particular individual or category of
individuals;

“(7) appoint, employ, promote, advance, or advo-

cate for appointment, employment, promotion, or
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advancement, in or to a civilian position, any individual
who is a relative (as defined in section 3110 (a) (3)
of this title) of such employee if such position is in
the agency in which such employee is serving as a
public official (as defined in section 3110 (a) (2) of
this title) or over which such employee exercises juris-
diction or control as such an official;

“(8) take action or threaten to take action against
any employee or applicant for employment as a reprisal
for the exercise of any appeal right granted by law,
rule, or regulation; or for the disclosure, not expressly
prohibited by law, of information concerning violations
of law, rules, or regulations, or gross waste, or any sub-
stantial and specific danger to the public health or safety;
Provided, That this paragraph does not apply to the
disclosure of any information described in sections 552
(b) (1), (3), (4), (6), and (7) of this title, or to
the disclosure of any information which is knowingly
false or made with willful disregard for its truth or
falsity ;

The term ‘prohibited personnmel practice’, when used in
this title, means action described in this subsection. This
section is not authority to withhold information from Con-
gress or take any personnel action against an employee who

discloses information to Congress.
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“(c) The head of each executive agency shall be re-
sponsible for the prevention of prohibited personnel prac-
tices, for the compliance with and enforcement of applicable
civil service laws, rules, and regulations, as weli ag other
aspects of personnel management, Any individual to whom
the head of an executive agency delegates authority for
personnel management, or for any aspect thereof, shall be
similarly responsible within thel l}mits of the delegation.

“(d) This section shall nobt”‘l‘)e construed to extinguish
or lessen any eflort to achieve equal employment opportunity
through affirmative action or any right or remedy available
to any employee or applicant for employment in the civil
service under the provisions of the Civil Rights Act of 1964,
as amended (42 U.8.C. 2000e-16), prohibiting discrimina-
tion based on race, color, religion, sex, or national origin, the
Age Discrimination in Employment Act of 1976, as
amended (29 U.S.C. 631, 633a), prohibiting age discrimi-
nation, scction 501 of the Rehabilitation Act of 1973 (29
US.C. 791), prohibiting discrimination o1 account of handi-
capping condition, or undef any other applicable law or
regulations prohibiting discrimination on such grounds or on
the basis of marital status or political affiliation,
“§ 2303. Responsibility of the General Accounting Office

“If ordered by either House of Congress, or upon his

own initiative, or if requested by any committee of the House

—
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of Representatives or the Senate, -the Comptroller General
shall conduct audits and reviews to determine compliance
with the laws, rules, and regulations governing employment
in the executive branch and i;l the competitive service and to
assess the effectiveness and soundness of Federal personnel
management.”,

(b) (1) The table of chapters for part III of title 5,
United States Code, is amended by adding after the item

relating to chapter 21 the following new item:

“23. Merit system principl 23017
(2) Section 7153 of title 5, United States Code, is

amended—

(A) by striking out “Physical handicap” in the
catch-line and inserting in lieu thereof “Handicapping
condition”; and

(B) by striking out “physical handicap” each place
it appears in the text and inserting in lieu thereof “handi-
capping condition”.

(3) The table of sections for chapter 71 of title 5,
United States Code, is amended by striking out “physical
handicap” in the item relating to section 7153 and inserting

in lieu thereof “handicapping condition”,
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TITLE II—CLVIL SERVICE FUNCTIONS; PER-
FORMANCE APPRAISAL; ADVERSE ACTIONS
OFFICE OF PERSONNEL MANAGEMENT

Sec. 201. (a) Chapter 11 of title 5, United States

Code, is amended to regd as follqws:
“CHAPTER .l}.‘—OFFICE OF PERSONNEL
MANAGEMENT

3101, Offic of Personnel Management.
«1102. Director ; Deputy Director ; Associate Directors.
#1108, Functions of the Director.
“1104. Delegation of authority for personnel menagement.
“g1101. Office of Personnel Management
“The Office of Personnel Management is an independent
establishment in the Executive branch. The Office shall have
an official seal which shall be judicially noticed and shall
have its principal office in the District of Columbia, but it
may have field offices in other appropriate locations.
“81102. Director; Deputy Director; Associate Directors
“(a) There is at the head of the Office of Personnel Man-
agement a Director of the Office of Personnel Management
appointed by the President, by and with the advice and

consent of the Senate.

“(b) There is in the Office a Deputy Director of the
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Office of Personnel Management appointed by the President,
by and with the advice and consent of the Senste. The
Deputy Director shall perform such fanctions as the Director
may from time to time prescribe and shall act as Director
during the absence or disability of the Director or in the event
of a vacancy in the Office of the Director.

“(c) No person shall, while serving as Director or
Deputy Director, serve in any other office or position in the
Government of the United States except as otherwise pro-
vided by law.

“(d) There shall be within the Office of Personnel Man-
agement not more than five Associate Directors, who shall be
appointed by the Director as execatives in the Senior Execu-
tive Service, and who shall have such title as the Director
shall from time to time determine.

“§1103. Functions of the Director

«The following fanctions are vested in the Director of
the Office of Personnel Management, and shall be performed
by the Director, or by such employees of the Office as the
Director designates—

“(1) securing accuracy, uniformity, and justice in
the functions of the Office;
“(2) appointing individuals to be employed by the

Office;

“(3) directing and supervising employees of the
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Office, distributing business among employees and organi-
zational units of the Office, and directing the internal
management of the Office;

“(4) directing the preparation of requests for ap-
propriations and the use and expenditure of funds;

“(5) executing, administering, and enforcing—

“(A) the civil service rules and regulations of
the President and the Office and the statutes gov-
erning the same, and

“(B) the other activities of the Office including
retirement classification, and training activities;

except to the extent that the Merit Systems Protection
Board or the Special Counsel is authorized to exercise
such executing, administering or enforcement functions;

“(6) reviewing the operations under chapter 87 of
this title:

“(7) conducting, or otherwise providing for the
conduct of, studies and research into methods of assuring
improvements in personnel management : and

“(8) aiding the President, as the President may
request, in preparing such civil service rules as the Pres-
ident prescribes, and otherwise advising the President on
actions which may be taken to promote an efficient civil
service and a systematic application of the merit system

principles, including recommending policies relating to
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the selection, promotion, transfer, performance, pay,

conditions of service, tenure, and separation of

employees.
§1104. Delegation of authority for personnel management

“(a) Notwithstanding any other provision of this title—

“(1) the President may delegate, in whole or in
part, authority for personnel management functions,
including authority for competitive examinations, to the

Director of the Office of Personnel Management; and

“(2). the Director may delegate, in whole or n
part, any function vested in the Director, including au-
thority for competitive examinations, to the heads of
agencies in the executive branch and other agencies
employing persons in the competitive service.

“(h) Authority to conduct competitive examinations
delegated to the head of an agency under subsection
() (2) of this section shall be in accord with standards
issued by the Office of Personnel Management and shall be
subject to oversight by that Office to assure application of
merit system principles in examinations and selections.

“(c) Personnel actions taken by an agency under the
authority of this section which are contrary to any law, regu-
lation, or standard issued by the Office of Personnel Manage-

ment shall be canceled by the agency upon the direction of

the Office of Personnel Management.”.
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(b) (1) Section 5313 of title 5, United States Code, is

amended by inserting at the end thereof the following new
paragraph:
“(24) .Director of the Office of Personnel Man-
agement.”
(2) Section 5314 of such title is amended by inserting
at the end thereof the following new paragraph:
“(67) Deputy Director of the Office of Personnel
Management.”.
(3) Section 5315 of such title is amended by inserting
at the end thereof the following new paragraph:
“(122) Associate Directors of the Office of Per-
sonne]l Management (5).”. V
(¢) (1) The heading of part I of title 5, United States
Code, is amended by striking out “The United States Civil

Service Commission” and inserting in lieu thereof “Civil

‘Service Functions and Responsibilities”.

(2) The item relating to chapter 11 in the table of
chapters for part II of such title is amended By striking out
“Organization” and inserting in lieu theréof “Office of Person-
nel Management”’.

MERIT SYSTEMS PROTECTION BOARD AND SPECIAL

o COUNSEL
Sec. 202. (a) Title 5, United States Code, is amended

by inserting after chapter 11 the following new chapter:
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«“CHAPTER 12—MERIT SYSTEMS PROTECTION
BOARD AND SPECIAL COUNSEL

“gee. ] )
%1901. Appointment of members of the Merit Systems Protection Board.

41902. Term of office; filling vacancies; removal.
%1203. Chairman; Vice Chairman.

41904. Special Counsel; appoil tand r 1
«1005. Powers and functions of the Merit Systems Protection Board;
subpenas.

“1906. Authority and responsibilities of the Special Counsel. .
“1207. Hearings and decisions on complaints filed by the Special Counsel.

“§1201. Appointment of members of the Merit Systems
Protection Board

“The Merit Systems Protection Board is composed of
3 members appointed by the President, by and with the
advice and consent of the Senate, not more than 2 of whom
may be adherents of the same political party and none of
whom may hold another office or position in the Government
of‘the United States. The Chairman and members of the
Board shall be individuals who, by demonstrated activity,
background, training, or experience are especially qualified
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