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IN THE SENATE OF THE UNITED STATES

MarcH 3 (legislative day, FEBrUARY 6), 1978

Mr. Rsicorr (for himself, Mr. PErcy, Mr. Sasser, and Mr. Javrrs) introduced
the following bill; which was read twice and referred to the Committee on

Governmental Affairs

A BILL

To reform the civil service laws.

[

Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

w

SHORT TITLE

SEcTION 1. This Act may be cited as the “Civil Service

LN

Reform Act of 1978”.

[~}

SEC. 2. The table of contents is as follows:

TABLE OF CONTENTS
Sec. 1. Short title.
Sec. 2. Table of contents.
Sec. 3. Findings and statement of purpose.

TITLE I—MERIT SYSTEM PRINCIPLES
Sec. 101. Merit system principles; prohibited personnel practices.

* * * * * *

(See pages 1-64 of volume I--identical language
as that contained in S. 2640.)



Parpose: Amdt. No. 2084
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IN THE SENATE OF THE UNITED STATES

May 15 (legislative day, ArriL 24), 1978
Referred to the Committee on Gov 1 Affairs and ordered to be printed

AMENDMENTS

Intended to be proposed by Mr. RIBICOFF (for himself, Mr.
PERCY, Mr. SASSER, and Mr. JAvITS) to S. 2640, a bill to
reform the civil service laws, viz:

1 On page 126, redesignate title VII as title VIII.
2 On page 126, between lines 18 and 19, insert the fol-

3 lowing new title:

Policics. practicos nnd roatters afTocting work-
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“TITLE VII—LABOR-MANAGEMENT RELATIONS
“LABOR-MANAGEMENT RELATIONS

“SEC. 701. (a) Chapter 71 of subpart F of part III
of title 5, United States Code, is amended to add the follow-
ing subchapter III:

“‘SUBCHAPTER III—FEDERAL SERVICE LABOR-
MANAGEMENT RELATIONS
““§7161. Findings and purpose

“‘(a) The Congress finds that the public interest de-
mands the highest standards of employee performance and
the continued development and implementation of modern
and progressive work practices to facilitate and improve
employee performance and the efficient accomplishment of
the operations of the Government.

“‘(b) The Congress further finds that while significant
differences exist between Federal and private employment,
experience under Executive Order 11491, as amended, indi-
cates that the statutory protection of the right of employees
to organize, Bargain collectively within limits prescribed by
this subchapter, and participate through labor organizations
of their own choosing in decisions which affect them can be
accomplished with full regard for the public interest and
contributes to the effective conduct of public business. Such
protection facilitates and encourages the amicable settlement

of disputes between employees and their employers involv-
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ing personnel policies, practices and matters affecting work-
ing conditions.

“*“(c) It is the purpose of this subchapter to prescribe
certain rights and obligations of the employees of the Fed-
eral Government, subject to the paramount interest of the
public, and to establish procedures which are designed to
meet the special requirements and needs of the Federal
Government.

‘“ ‘§ 7162, Definitions; application

“‘(a) For the purpose of this subchapter—

“‘(1) “Agency” means an Executive agency as
defined in section 105 of this title, except the General
Accounting Office;

“*(2) “Employee” means an individual—

“‘(A) employed in an agency;

“‘(B) employed in a nonappropriated fund
instrumentality described in section 2105 (c) of
this title;

“‘(C) employed in the Veterans' Canteen
Service, Veterans’ Administration, described in sec-
tion 5102 (c¢) (14) of this title; or

“‘(D) who was an employee (as defined
under subparagraphs (A), (B), or (C) of this
paragraph) and was separated from service as a

consequence of, or in connection with, an unfair

[N - I ]
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labor practice under section 7174 of this subchapter;
but does not include—

“‘(i) an alien or noncitizen of the United

States who occupies a position outside the
United States;

“‘(ii) a member of the uniformed services;
““(iii) for the purpose of exclusive recog-
nition or national consultation rights (except as
authorized under the provisions of this sub-
chapter), a supervisor, a management official

or a confidential employee;

“‘(3) “Labor organization” means a lawful or-
ganization of any kind in which employees participate
and which exists for the purpose, in whole or in part,
of dealing with agencies concerning grievances, person-
nel policies and practices, or other matters affecting the
working conditions of their employees; but does not
include an organization which—

“‘(A) consists of management officials, con-
fidential employees, or supervisors, except as au-
thorized under this subchapter;

“‘(B) assists or participates in a strike against

the Government of the United States or any agency

thereof or imposes a duty or obligation to conduct,

assist, or participate in such a strike;

1821
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““(C) advocates the overthrow of the constitu-

tional form of government in the United States; or

“‘(D) discriminates with regard to the terms

or conditions of membership because of race, color,

religion, national origin, sex, age, or handicapping
condition ;

“‘(4) “Agency management” means the agency
head and all management officials, supervisors, and other
representatives of management having authority to act
for the agency on any matters relating to the implement-
ation of the agency labor-management relations program
established under this subchapter;

““(5) “Authority” means the Federal Labor Rela-
tions Authority under section 7163 of this subchapter ;

““(6) “General Counsel” means the General Coun-
sel of the Federal Labor Relations Authority;

““(7) “Panel” means the Federal Service Impasses
Panel under section 7173 of this subchapter;

“4(8) “Assistant Secretary” means the Assistant
Secretary of Labor for Labor-Management Relations:

““(9) “Confidential employee”’ means an employee
who assists and acts in a confidential capacity to per-
sons who formulate and effectuate management policies
in the field of labor relations;

e

(10) “Management official” means an employee
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having authority to make, or to influence effectively the
making of, policy necessary to the agency or activity
with respect to personnel, procedures or programs;

““(11) “Supervisor” means an employee having
authority, in the interest of an agency, to hire, transfer,
suspend, layoff, recall, promote, discharge, assign, re-
ward, or discipline other employees or responsibly to
direct them, or to adjust their grievances, or effectively
to recommend such action, if in connection with the
foregoing the exercise of authority is not of a merely
routine or clerical nature, but requires the use of inde-
pendent judgment;

“(12) “Professional employee” means—

“‘(A) any employee engaged in the perform-

ance of work—

““(i) requiring knowledge of an advanced
type in a field of science or learning customarily
acquired by a prolonged course of specialized
intellectual instruction and study in an institu-
tion of higher learning or a hospital, as distin-
guished from knowledge acquired by a general
academic education, or from an apprenticeship,
or from training in the performance of routine

mental, manual or physical process;

414\
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“‘(ii) requiring the consistent exercise of
discretion and judgment in its performance;

““(iii) which is predominantly intellectual

and varied in character (as opposed to routine

mental, manual, mechanical or physical work) ;

and

“‘(iv) which is of such a character that

the output produced or the result accomplished

cannot be standardized in relation to a given

period of time; or

“‘(B) any employee who has completed the
courses of specialized intellectual instruction and
study described in subparagraph (A) of this para-
graph and is performing related work under the
direction or guidance of a professional person to
qualify the employee to become a professional em-
ployee as defined in subparagraph -(A) of this
paragraph.

““(13) “Agreement” means an agreement entered

into as a result of collective bargaining pursuant to the

provisions of this subchapter;

““(14) “Collective bargaining”, “bargaining” or

“negotiating” means the performance of the mutual

obligation of the representatives of the agency and the
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exclusive representative as provided in section 7169

of this subchapter;

“¢(15) “Exclusive representative” includes any
labor organization which has been—

“‘(A) selected pursuant to the provisions of
section 7168 of this subchapter as the representa-
tive of the employees in an appropriate collective
bargaining unit; or

“(B) certified or recognized prior to the effec-
tive date of this subchapter as the exclusive rep-
resentative of the employees in an appropriate col-
lective bargaining unit;

“¢(16) “Person” means an individual, labor orga-
nization, or agency covered by this subchapter; and

“‘(17) “Grievance” means any complaint by any
person concerning any matter which falls within the
coverage of a grievance procedure.

““(b) This subchapter applies to all employees and
agencies in the executive branch, except as provided in sub-
sections (c¢), (d), and (e) of this section.

““(c) This subchapter does not apply to—

“‘(1) the Federal Bureau of Investigation:
“‘(2) the Central Intelligence Agency;
“‘(8) the National Security Agency;

e

(4) any other agency, or office, bureau, or entity

€8¢1



@ W =1 S ;M o W N -

- -
N &R B B BB

18

9
within an agency, which has as a primary function intelli-
gence, investigative, or security work, when the head
of the agency determines, in the agency head’s sole
judgment, that this subchapter cannot be applied in a
manner consistent with national security requirements
and considerations;

““(5) any office, bureau or entity within an agency
which has as a primary function investigation or audit of
the conduct or work of officials or employees of the
agency for the purpose of insuring honesty and integrity
in the discharge of their official duties, when the head
of the agency determines, in the agency head’s sole
judgment, that this subchapter cannot be applied in a
manner consistent with the internal security of the
agenoy;

“‘(6) the United States Postal Service; or

“‘(7) the Foreign Service of the United States:
Department of State, International Communication
Agency, and Agency for International Deveiopment, and
their successor agency or agencies;

““(8) the Tennessee Valley Authority; or

“‘(9) personnel of the Federal Labor Relations
Authority, including the Office of General Counsel, and
the Federal Service Impasses Panel.

“‘(d) The head of an agency may, in the agency
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head’s sole judgment, suspend any provision of this sub-
chapter with respect to any agency, installation or activity
located outside the United States, when the agency head
determines that this is necessary in the national interest,
subject to the conditions the agency head prescribes.

““(e) Employees engaged in administering a labor-
management relations law (except as otherwise provided
in subsection (c) (9) of this section) shall not be repre-
sented by a labor organization which also represents other
employees covered by the law, or which is affiliated directly
or indirectly with an organization which represents such
employees.

“ ‘§7163. Federal Labor Relations Authority; Office of the
General Counsel

“‘(a) The Federal Labor Relations ‘Authority is an
independent establishment in the executive branch.

““(b) The Authority is composed of a Chairperson and
two members, not more than two of whom may be adher-
ents of the same political party and none of whom may
hold another office or position in the government of the
United States except where provided by law or by the
President.

“‘(c) Members of the Authority shall be appointed by
the President, by and with the advice and consent of the

Senate. Authority members shall be eligible for reappoint-

¥8¢1
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4 meut. The President shall designate one member to serve
o a5 Ohairperson-ofithe Authority..
3 “#(d) The term: of office of ‘each, member of the Au-

thorivy is 5:yeays. Notwithstanding: the preceding provisions

- of Yhis‘subsebtion, the.term of any member shall, not;gxpire

4

5

6 befors the eallier of+
T “ () sthe date on.-which,the, member’s successor
8 takes office or

9 “(2) the.last day of the setsioft of the Congress
10 béglming -after the date: the. member’s term: of office
1 woild  (butfor. this..sentence) expire...An indiyidual
12 shoken to filha vacaney shall:be.appointed for the unex-
13 I}ired term of the member stich: individual replaces.. Any
14 mémbeér of the-Authority may be removed by the
15 President.

10 “f(ey Avvacancy in the.Authority-shall not.impair the
17 right of the remaihing members to exercisé:all of the powers
18 of the Authority.

19 “¢(f) ' The* Authority shall make'an.annual report to
20 the’ President for transmittsl to the :Congress, which shall
21 include information as to the cases it has-heard and the
22 decisions it has'rendered.

2 “¢(g) There is an Office of the General: Counsel in the
24 Tederal Labor Relations ‘Authority. The :General Counsel
25 shall be appointed by the President by and with the advice
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and consent of the Senate. The term of office of the General
Counsel is 5 years. The General Counsel shall be eligible
for reappointment. The General Counsel may be removed
by the President. The General Counsel shall hold no other
office or position in the government of the United States
except where provided by law or by the President.
“ 7164, Powers and duties of the Authority; the General
Counsel

“¢(a) The Authority shall administer and interpret this
subchapter, decide major policy issues, prescribe regula-
tions, disseminate information appropriate to the needs of
agencies, labor organizations and the public pursuant to sec-
tion 7181 of this subchapter.

“¢(b) The Authority shall, subject to its regulations—

“¢(1) decide questions as to the appropriate unit
for the purpose of exclusive recognition and related
issues submitted for its consideration;

“‘(2) supervise elections to determine whether a
labor organization is the choice of a majority of the em-
ployees in an appropriate unit as their exclusive rep-
resentative, and certify the results;

“¢(8) decide questions as to the eligibility of labor
organizations for national consultation rights; and

“‘(4) decide unfair labor practice complaints.

5114 |
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““(c) The Authority may consider, subject to its reg-
ulations—
““(1) appeals on negotiability issues as provided

in subsection (e) of section 7169 of this subchapter;

“‘(2) exceptions to arbitration awards as provided
in section 7171 of this subchapter;

“‘(3) appeals from decisions of the Assistant Sec-
retary issued pursuant to section 7175 of this subchapter;

““(4) exceptions to final decisions and orders of
the Federal Service Impasses Panel issued pursuant to
section 7173 of this subchapter; and

“(5) other matters it deems appropriate to assure
the effectuation of the purposes of this subchapter.

“‘(d) The Authority shall adopt an official seal which
shall be judicially noticed.

““(e) The principal office of the Authority shall be in
or about the District of Columbia but it may meet and exer-
cise any or all of its powers at any time or placé. Subject to
subsection (g) of this section, the Authority may by one or
more of its members or by such agents as it may designate,
make any inquiry necessary to carry out its duties wherever
persons subject to this subchapter are located. A member who
participates in such inquiry shall not be disqualified from
later participating in a decision of the Authority in the same

case.
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“‘(f) The Authority shall appoint an Executive Direc-
tor, such attorneys, regional directors, administrative law
judges, and other officers and employees as it may from time
to time find necessary for ghe proper performance of its
duties and may delegate to such officers and employees au-
thority to perform such duties and make such expenditures
as may be necessary.

“‘(g) All of the expenses of the Authority including
all necessnfy traveling and subsistence expenses outside the
District of Columbia incurred by members, employees, or
agents of the Authority under its orders, shall be allowed
and paid on the presentation of itemized vouchers therefor
approved by the Authority or by an individual it designates
for that purpose and pursuant to applicable law.

“‘(h) The Authority is expressly empowered and di-
rected to prevent any person from engaging in conduct
found violative of this subchapter. In order to carry out its
functions under this subchapter, the Authority is authorized
to hold hearings, subpena witnesses, administer oaths, and
take the testimony or deposition of any person under oath,
and in connection therewith, to issue subpenas requiring
the production and examination of evidence as described in
section 7179 (d) of this subchapter relating to any matter
pending before it and to take such other action as may be

necessary. Also in the exercise of the functions of the
Authority under this subchapter—

98¢1




“¢(1) the Autherity may xequest from the Direc-
tor of the Office of Personnel Management an advisory
opinion concerning the. proper interpretation of regu-
lptions or:other policy directives promulgated by the
Office of Persounel Management in conmection with &
matter before the Authority for adjudication;

“¢(2) whenever a regulation or ather policy direc-
tive issued by the Office of Personnel Management is at
issue in an appeal before the Authority, the Authority
shall timely notify the Director, and the Director shall
have standing to intervene in the,proceeding and shall
have all the xights of a party to the proceeding; and

#¢(3) the Director may request that the Authority
reopen .an appeal and reconsider its decision on the
ground that the decision was based on an erroneous in-
terpretation of law or of controlling regulation or other
poligy directive issued by the Qffice of Personnel
Management,

“¢(i) In any matters arising under subsection (b) of
this section, the Anthority may require an agengy or & labor
organization to cease and desist from violations of this sub-
chapter and require it to take such affirmative action as i
considers appropriate to effeetuate the polictes of this sub-
chapter.

“*(j) The General Counsel is authorized to—
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“¢(1) investigate complaints of violations of sec-
tion 7174 of this subchapter;
“¢(2) make final decisions as to whether to issue
notices of hearing on unfair labor practice complaints and
to prosecute such complaints before the Authority;
«¢(8) direct and supervise all field employees of
the-Greneral Counsel in the field offices of the Federal
Labor Relations Authority;
“%(4) perform such other functions as the Author-
ity prescribes; and
“¢(5) prescribe regulations needed to administer
the General Counsel’s functions under this subchapter.
«¢(k) Notwithstanding any other provisions of law,
including chapter 7 of this title, the decisions of the Au-
thority on any matter within its jurisdiction shall be final
and conclusive, and no other official or any court of the
United States shall have power or jurisdiction to review any
such decision by an action in the nature of mandamus on
appeal of that decision or by any other means: Provided,
That nothing in this section shall limit the right of persons
to judicial review of questions arising under the Constitu-
tion of the United States.
“§7165. Employees’ rights

“¢(a) Bach employee shall have the right to form, join,

or assit any labor organization, or to refrain from such
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activity, freely and without fear of penalty or reprisal, and
each such employee shall be protected in exercising such
right. Except as otherwise provided under this subchapter,
such right includes the right to participate in the manage-
ment of a labor organization, the right to act for the organi-
zation in the capacity of a representative, and the right, in
such capacity, to present the views of the organization to
agency heads and other officials of the executive branch of
the Government, the Congress, or other appropriate author-
ities; and the right to bargain collectively sui)ject to the
limits prescribed in section 7169 (c) of this subchapter
through representatives of their own choosing.

“*(b) This subchapter does not authorize participation
in the management of a labor organization or acting as a
representative of such an organization by a management
official, a confidential employee or a supervisor, except as
specifically provided in this subchapter, or by an employee
when the participation or activity would result in & con-
flict or apparent conflict of interest or would otherwise be
incompatible with law or with the official duties of the
employee.
“‘§7166. Recognition of labor organizations in general

“‘(a) An agency shall accord exclusive recognition
or national consultation rights at the request of a labor or-
ganization which meets the requirements for the recognition

or consultation rights under this subchapter.
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“‘(b) When recognition of a labor organization has
been accorded, the recognition continues as long as the
organization continues to meet the requirements of this sub-
chapter applicable to that recognition, except that this sec-
tion does not require an election to determine whether an
organization should become, or continue to be recognized
as, exclusive representative of the employees in any unit or
subdivision thereof within 12 months after a prior valid
election with respect to such unit.
““(c) Recognition of a labor organization does not—

“¢(1) preclude an employee, régs.rdless of whether
the employee is in a unit of exclusive recognition, from
exercising grievance or appellate rights established by
law or regulation, or from choosing the employee’s own
representative in a grievance or appellate action, except
when the grievance or appeal is covered under a negoti-
ated procedure as provided in section 7171 of this sub-
chapter.

“‘(2) preclude or restrict consultations and deal-
ings between an agency and a veterans organization
with respect to matters of particular interest to em-
ployees with veterans pref;;ence; or

“‘(8) preclude an agency from consulting or deal-
ing with a religious, social, fraternal, professional or other

lawful association, not qualified as a labor organization,

Ty
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with respect to matters or policies which involve in-

dividual members of the association or are of particular

applicability to it or its members.

“*¢(d) Consultations and dealings under paragraph (3)
of subsection (c,) of this section shall be so limited that they
do not assume the character or formal consultation on
matters of general employee-management policy covering
employees in that unit, or extend to areas where recogni-
tion of the interests of one employee group may result in
discrimination against or injury to the interest of other
employees.

“‘§ 7167. National consultation rights

“¢(a) An agency shall accord national consultation
rights to a labor organization which qualifies under criteria
established by the Federal Labor Relations Authority as
the representative of a substantial number of employees of
the agency. National consultation rights shall not be
accorded for any unit where a labor organization already
holds exclusive recognition at the national level for that
unit. The granting of national consultation rights does not
preclude an agency from appropriate dealings at the national
level with other organizations on matters affecting their
members. An agency shall terminate national consultation
rights when the labor organization ceases to qualify under
the established criteria.
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“¢(b) When a labor organization has been accorded
national consultation rights, the agency, through appropriate
officials, shall notify representatives of the organization of
proposed substantive changes in personnel policies that affect
employees it represents and provide an opportunity for the
organization to comment on the proposed changes. The labor
organization may suggest changes in the agency’s personnel
policies and have its views carefully considered. It may con-
sult in person at reasonable times, on request, with appro-
priate officials on personnel policy matters, and at all times
present its views thereon in writing. An agency is not re-
quired to consult with a labor organization on any matter
on which it would not be required to negotiate if the organi-
zation were entitled to exclusive recognition.

“*(c) Questions as to the eligibility of labor organiza-
tions for national consultation rights may be referred to the
Authority for decision.

“§7168. Exclusive recognition

“*(a) An agency shall accord exclusive recognition to
a labor organization when the organization has been selected,
in a secret ballot election, by & majority of the employees in
an appropriate unit as their representative; provided that
this section shall not preclude an agency from according ex-
clusive recognition to a labor organization, without an elec-

tion, where the appropriate unit is established through the

68¢1



‘ih W N

© o =9 & w

19

21
22
23

21
consolidation of existing exclusively recognized units repre-
sented by that organization.

“*(b) A unit may be established on a plant or installa-
tion, craft, functional, or other basis which will ensure a clear
and identifiable community of interest among the employees
concerned and will promote effective dealings and efficiency
of agency operations. A unit shall not be established solely
on the basis of the extent to which employees in the proposed
unit have organized, nor shall a unit be established if it

includes—

“

(1) any management official, confidential em-
ployee, or supervisor, except as provided in section

7182 of this subchapter;

“

(2) an employee engaged in Federal personnel
work in other than a purely clerical capacity ; or

““(8) both professional and nonprofessional em-
ployees, unless a majority of the professional employees
vote for inclusion in the unit.

“ ‘Questions as to the appropriate unit and related
issues may be referred to the Authority for decision.
““(c¢) Al elections shall be conducted under the saper-
vision of the Authority or persons designed by the Author-
ity and shall be by secret ballot. Employees eligible to
vote shall be provided the opportunity to choose the labor

organization they wish to represent them, from among
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those on the ballot or “no union”, except as provided in

paragraph (4) of this subsection. Elections may be held

to determine whether—

““(1) a labor organization should be recognized as
the exclusive representative of employees in a unit;

“‘(2) a labor organization should replace another
labor organization as the exclusive representative ;

“‘(3) a labor organization should cease to be the
exclusive representative ;

“‘(4) a labor organization should be recognized
as the exclusive representative of employees in a unit
composed of employees in units currently represented
by that labor organization or continue to be recognized
in the existing separate units.

“ ‘§7169. Representation rights and duties; good faith
bargaining; scope of negotiations; resolution
of negotiability disputes

“‘(a) When a labor organization has been accorded
exclusive recognition, it is the exclusive representative of
employees in the unit and is entitled to act for and nego-
tiate agreements covering all employees in the unit. It is re-
sponsible for representing the interests of all employees in
the unit without discrimination and without regard to labor
organization membership. The labor organization shall be

given the opportunity to be represented at formal discus-
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sions between management and employees or employee rep-
resentatives concerning grievances, personnel policies and
practices, or other matters affecting general working con-
ditions of employees in the unit. The agency and the labor
organization, through appropriate representatives, shall meet
and negotiate in good faith for the purpose of arriving at an
agreement.

“¢(h) The duty of the agency and the labor organiza~
tion to negotiate in good faith includes—

“*‘(1) to approach the negotiations with a sincere
resolve to reach an agreement;

“*(2) to be represented at the negotiations by ap-
propriate representatives prepared to discuss and nego-
tiate on all negotiable matters;

“‘(3) to meet at reasonable times and places as
may be necessary; and

“‘(4) if an agreement is reached, to execute upon
request a written document embodying the agreed terms,
and to take such steps as are necessary to implement
the agreement.’

““(c) An agency and a labor organization that has
been accorded exclusive recognition, through appropriate
representatives, shall meet at reasonable times and negotiate
in ‘good faith with respect to personnel policies and prac-

tices and matters affecting working conditions, so far as may
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be appropriate under this subchapter and other applicable
laws and regulations, including policies set forth in the Fed-
eral Personnel Manual ; published agency policies and regula-
tions for which a compelling need exists under criteria estab-
lished by the Federal Labor Relations Authority and which
are issued at the agency headquarters level or at the level of a
primary national subdivision; and a national or other control-
ling agreement at a higher level in the agency. They may
negotiate an agreement; determine appropriate technigues,
consistent with section 7173 of this subchapter, to assist in
such nggotis,tion; and execute a written agreement or memo-
randum of understanding.

“¢(d) In prescribing regulations relating to personnel
policies and practices and working conditions, an agency
shall have due regard for the obligation imposed by this
section. However, the obligation to negotiate does not
include matters with respect to the number of employees
in an agency; the numbers, types, and grades.of positions
or employees assigned to an organizational unit, work proj-
ect or tour of duty; or the technology of performing its work.
This does not preclude the parties from negotiating agree-
ments providing appropriate arrangements for employees
adversely affected by the impact of realinement of work
forces or technological change.

“‘(e) If, in connection with negotiations, an issue de-
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velops as to whether a proposal is contrary to this subchap-
ter or other applicable law, regulation, or controlling agree-
ment and therefore not negotiable, it shall be resolved as
follows:

““(1) An issue which involves interpretation of a
controlling agreement at a higher agency level is re-
solved under the procedures of the controlling agreement,
or, if none; under agency regulations;

“‘(2) An issue other than as described in para-
graph (1) of this subsection which arises at a local level
may be referred by either party to the head of the agency
for determination ;

“‘(3) An agency head’s determination as to the
interpretation of the agency’s regulations with respect
to a proposal is final ;

“*(4) A labor organization may appesl to the Au-
thority for a decision when—

“*(i) it disagrees with an agency head’s deter-
mination that a proposal would violate this sub-
chapter or other applicable law or regulation of
appropriate authority outside the agency,

“‘(ii) it believes that an agency’s regulations,
as interpreted by the agency head, violate this sub-
chapter or other applicable law or regulation of

appropriate authority outside the agency, or are not
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otherwise applicable to bar negotiations under sub-
section (c) of this section.
‘“ ‘§ 7170, Basic provisions of agreements

“‘Hach agreement between an agency and a labor
organization is subject to the following reguirements:

“‘(a) In the administration of all matters covered by
the agreement, officials and employees are governed by
existing or future laws and the regulations of appropriate au-
thorities, including policies set forth in the Federal Personnel
Manual; by published agency policies and regulations in
existence at the time the agreement was approved; and by
subsequently published agency policies and regulations re-
quired by law or by the regulations of appropriate anthorities,
or authorized by the terms of a controlling agreement at &
higher agency level ;

“¢(b) Management officials of the agency retain the
right to determine the mission, budget, organization, and in-
ternal security practices of the agency, and the right in
accordance with applicable laws and regulations—

“‘(1) to direct employees of the agency;

““(2) to hire, promote, transfer, assign, and retain
employees in positions within the agency, and to sus-
pend. demote, discharge, or take other disciplinary action

against employees;
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““(3) to relieve employees from duties because of
lack of work or for other legitimate reasons;
“‘(4) to maintain the efficiency of the Government
operations entrusted to them ;
““(5) to determine the methods, means, and per-
sonnel by which such operations are to be conducted;
and
“*(6) to take whatever actions may be necessary to
omrry out the mission of the agency in situations of
emergency.
However, nothing in this subsection shall preclude the parties
from negotiating procedures which management will observe
in exercising its authority to decide or act, reserved under
this subsection; or, from negotiating appropriate arrange-
ments for employees adversely affected by the impact of
management’s exercising its authority to decide or act,
reserved under this subsection: Provided, That such negotia-
tions shall not unreasonably delay the exercise by manage-
ment of its authority to decide or act: And provided fur-
ther, That such procedures and arrangements so negotiated
shall be consonant with law and regulation as provided in
section 7169 (c) and shall not have the effect of negating
the authority reserved under this subsection ; and

““(c) Nothing in the agreement shall require an em-

ployee to become or to remain a member of a labor organi-
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zation, or to pay money to the organization except pursuant
to a voluntary, written authorization by a member for the
payment of dues through payroll deductions.

“‘The requirements of this section shall be expressly
stated in the initial or basic agreement and apply to all
supplemental, implementing, subsidiary, or informal agree-
ments between the agency and the organization.

““‘§ T171. Grievance procedures

“‘(a) An agreement between an agency and a labor
organization shall provide a procedure, applicable only to
the unit, for the consideration of grievances. Subject to the
provisions of subsection (d) of this section and so long as
it does not otherwise conflict with statute, the coverage
and scope of the procedure shall be negotiated by the
parties to the agreement. It shall be the exclusive procedure
available to the parties and the employees in the unit for
resolving grievances which fall within its coverage except
as otherwise provided in this section.

“*(h) Any employee or group of employees in the
unit may present grievances falling within the coverage of
the negotiated grievance procedure to the agency and have
them adjusted, without the intervention of the exclusive
representative, as long as the adjustment is not inconsistent

with the terms of the agreement and the exclusive repre-
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sentative has been given opportunity to be present at the
adjustment.

““(c) A negotiated grievance procedure shall provide
for arbitration as the final step of the procedure. Arbitration
may be invoked only by the agency or the exclusive rep-
resentative. Except as provided in subsection (g) of this
section, the procedure must also provide that the arbitrator
is empowered to resolve questions as to whether or not a
grievance is on a matter subject to arbitration.

“(d) A negotiated grievance procedure may cover any
matter within the authority of an agency so long as it does
not otherwise conflict with this subchapter, except that it
may not include matters involving examination, certification
and appointment, suitability, classification, political activities,
retirement, life and health insurance, national security or the
Eair Labor Standards Act (chapter 8, title 29, United States
Code).

“‘(e) Matters covered under sections 4303 and 7512 of
this title which also fall within the coverage of the negotiated
grievance procedure may, in the discretion of the aggrieved
employee, be raised either under the appellate procedures
of section 7701 of this title or under the negotiated grievance
procedure, but not under both procedures. Similar matters

which arise under other personnel systems applicable to em-
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ployees covered by this subchapter may, in the discretion
of the aggrieved employee, be raised either under the ap-
pellate procedures, if any, applicable to those matters, or
under the negotiated grievance procedure, but not under
both procedures.

““(f) An aggrieved employee affected by a prohibited
personnel practice under section 2302 (b) (1) of this title
which also falls under the coverage of the negotiated griev-
ance procedure may raise the matter under a statutory proce-
dure or the negotiated procedure, but not hoth. Selection of
the negotiated procedure in no manner prejudices the right
of an aggrieved employee to request the Equal Employment
Opportunity Commission to review a final decision in the
same manner as provided for in section 3 of Reorganization
Plan Numbered 1 of 1978; or, where applicable, to request
review by the Equal Employment Opportunity Commission
pursuant to its regulations.

““(g) Questions that cannot be resolved by the parties
as to whether or not a grievance is on a matter excepted by
subsection (d) of this section shall be referred for resolution
to the agency responsible for final decisions relating to those
matters.

““(h) In matters covered under sections 4303 and
7512 of this title which have been raised under the negotiated
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grievance procedure in accordance with the provisions of sub-
section (e) of this section, an arbitrator shall be governed by
the provisions of section 7701 (c) of this title.

“*(i) Allocation of the costs of the arbitration shall bc;,
governed by the collective-bargaining agreement. An arbi-
trator shall have no authority to award attorney or other
representative fees. ‘

“¢(j) Bither party may file exceptions to any a.rbiﬁé.—
tor’s award with the Federal Labor Relations Authority:
Provided, however, That no exceptions may be filed to awards
concerning matters covered under subsection (e) of this sec-
tion. Decisions of the Authority on exceptions to arbitration
awards shall be final, except for the right of an aggrieved
employee under subsection (f) of this section.

“¢(k) In matters covered under sections 4303 and 7512
of this titie which have been raised under the provisions of
the negotiated grievance procedure in accordance with the
provisions. of subsection (e) of this section, the provisions of

section 7702 of this titie pertaining to judicial review shall
apply to the award of an arbitrator in the same manner and
under the same conditions as if the matter had been decided
by the Merit Systems Protection Board. In such cases the
word “arbitrator” shall replace the words “Merit Systems

Protection Board” and “Board” where appropriate in section

32

7702 for purposes of applying its provisions. In matters simj-
lar to those covered under sections 4303 and 7512 which’
arise under other personnel systems and which an aggrieved
employee has raised under the negotiated grievance pro-
cedure, judicial review of an arbitrator’s award may- be ob-
tainéd in the same manner and on the same basis as could
be obtained of a final decision in such matters raised under
applicable appellate procedures.

‘8 7172. Approval of agreements

“‘An agreement with a labor organization as the exclu-

sive representative of employees in a unit is subject to the
approval of the head of the agency or an official designated
by the head of the agency. An agreement shall be approved
within 45 days from the date of its execution if it conforms
to this subchapter and other applicable laws, existing pub-
lished egency policies and regulations (unless the agency
has granted an exception to a policy or regulation) and
regulations of other appropriate authorities. An, agreement
which has not been approved or disapproved within 45 days
from the date of its execution shall go into effect without
the required approval of the agency head and shall be
binding on the parties subject to the provisions of this sub-
chapter and other applicable laws, and the regulations of
appropriate authorities outside the agency. A local agree-

ment subject to a national or other controlling agreement at
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a higher level shall be approved under the procedures of the
controlling agreement, or, if none, under agency regulations.
“ 8 7173. Negotiation impasses; Federal Service Impasses
Panel

““(a) Upon request, the Federal Mediation and Con-
ciliation Service shall provide services and assistance to
agencies and labor organizations in the resolution of nego-
tiation impasses.’

“‘(b) When voluntary arrangements including the
services of the Federal Mediation and Conciliation Service
or other third-party mediation fail to resolve a negotiation
impasse, either party may request the Federal Service Im-
passes Panel provided for under subsection (c) of this section
to consider the matter.

“‘(c) There is a Federal Service Impasses Panel as
a distinct organizational entity within the Authority. The
Panel is composed of & Chairperson and at least two other
members, appointed by the President solely on the basis of
fitness to perform the duties and functions of the office from
among individuals who are familiar with Government opere~
tions and knowledgeable in labor-management relations. No
employee as defined under section 2105 of this title shall
be appointed to serve as a member of the Panel.

“¢(d) The members of the Panel (in equal numbers)

shall be appointed for respective terms of 1 year and of 3

34
years, and the Chairperson for a term of 5 years. Their
successors shall be appointed for terms of 5 years, except
that an individual chosen to fill a vacancy shell be appointed
for the unexpired term of the member whom such individual
shall replace. Any member of the Panel may be removed
by the President.

“¢(e) The Panel may appoint an executive secretary
and such other employees as it may from time to time find
necessary for the proper performance of its duties. Each
member of the Panel is entitled to pay at a rate equal to
the daily equivalent of the meximum annual rate of basic
pay currently paid, from time to time, under the General
Schedule for each day the member is engaged in the per-
formance of official business on the work of the Panel, includ-

'ing traveltime, and is entitled to travel expenses and a per
diem allowance under section 5703 of this title.

“*(f) The Panel or its designee shall promptly inves-
tigate any impasse presented to it under subsection (b) of
this section. The Panel shall consider the matter and shall
either recommend procedures to the parties for the reso-
lution of the impasse or assist the parties in arriving at a
settlement through whatever meth'ods and procedures, includ-
ing factfinding end recommendations, it may deem appro-
priate to accomplish the purposes of this secﬁdn. Arbitration

or third-party factfinding with recommendations to assist in
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the resolution of an impasse may be used by the parties only
when :;.uthorized or directed by the Panel. If the parties do
not arrive at a set;tlement, the Panel may hold hea.ripgs,
compel under section 7179 of t}lnis subchapter the attendance
of witnesses and the production of documents, and take what-
ever action is necessary and not inconsistent with this
subchapter to resolve the impasse. Notice of any final action
of the Panel shall be promptly served upon the parties, and
such action shall be binding upon them during the term of
the agreement unless the parties mutually agree otherwise.
“ ‘§ T174. Unfair labor pl_'actices

“‘(a) It shall be en unfair labor practice for an

- agency—

““(1) to interfere with, restrain, or coerce an em-
ployee in the exercise of rights assured by this sub-
chapter;

“‘(2) to encourage or discourage membership in
any labor organization by discrimination in regard to
hiring, tenure, promotion, or other conditions of employ-
ment;

““(3) to sponsor, ooﬁtrol, or otherwise assist any
labor orgenization, except that the agency may furnish
to a labor organization customary and routine services
and facilities when consistent with the best interest of

the agency, its employees, and the organization and

© ® 9 U B W N

X B ¥R BB &EIEEEEREER RS

36
when the services and facilities are furnished, if

requested, on an jmpartial basis to organizations having
equivalent status;

“‘(4) to discipline or otherwise discriminate
against an employee because the employee has filed a
complaint, affidavit, petition, or given any information
or testimony under this subchapter;

““(5) to refuse to accord appropriate recognition
to a labor organization quelified for such recognition; or

“(6) to refuse to consult or negotiate in good
faith with a labor organization as required by this
subchapter.

“‘(b) It shall be an unfair labor practice for a labor
organization—

““(1) to interfere with, restrain, or coerce an
employee in the exercise of the rights assured by this
subchapter;

“‘(2) to cause or attempt to cause an agency to
coerce an employee in the exercise of rights under this
subchapter;

““(8) to coerce or attempt to coerce an employee or
to discipline, fine, or take other economic sanction
against a member of the labor organization as punish-

ment or reprisal or for the purpose of hindering or im-

L6G1



© ® = WM B W N M

BB ¥R SE 5258 R 2R &

37
peding work performance, productivity, or the discharge
of duties owed as an employee of the United States;

““(4) to call or engage in a strike, work stoppage,
or slowdown; picket an agency in a labor-management
dispute when such picketing interferes or reasonably
threatens to interfere with an agency’s operations; or
condone any such activity by failing to take affirmative
action to prevent or stop it;

“(5) to discriminate against an employee with re-
gard to the terms or conditions of membership because
of race, color, religion, national origin, sex, age, or
handicapl')i.ug condition; or

“‘(6) to refuse to consult, or negotiate in good
faith with an agency as required by this subchapter.
““(c) It shall be an unfair labor practice for a labor
organization which is accorded exclusive recognition to deny
membership to an emplbygq in the appropriate unit except
for failure to meet reasonable occupational standards. uni-
formly required for admission, or for failure to tender initia-
tion fees and dues uniformly required as a condition of acquir-
ing and retaining membership. This subsection does not_pre-
clude a labor organization from enfoming discipline in ac-

cordance with procedures under its constitution or bylaws

which conform to the requirements of this subchapter.
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“¢(d) Issues which can properly be raised under an
appeals procedure may not be raised under this section.
Except for matters wherein, under section 7171 (e) of this
itle, an employee has an option of using either the appel-
late procedures of section 7701 of this title or the negotiated
grievance procedure, issues which can be raised under a
grievance procedure may, in the discretion of the aggrieved
party, be raised under that procedure or the complaint pro-
cedure under this section, but not under both procedures.
Appeals or grievance decisions shall not be construed as
unfair labor practice decisions under this subchapter nor as
a precedent for such decisions. All complaints under this
section that cannot be resolved by the parties shall be filed
with the Authority.

“(e) Questions as to whether an issue can properly
be raised under an appeals procedure shall be referred for
resolution to the agency responsible for final decisions
relating to those issues.

“‘§7175. Standards of conduct for labor organizations

“‘(a) An agency shall accord recognition only to a
labor organization that is free from corrupt influences and
influences opposed to basic democratic principles. Except as
provided in subsection (b) of this section, an organization
is not required to prove that it has the required freedom when

it is subject to governing requirements adopted by the orga-
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“*(b) Notwithstanding the fact that a labor organiza-

tion has adopted or subscribed to standards of conduct as
provided in subsection (a) of this section, the organization
is required to furnish evidence of its freedom from corrupt
influences or influences opposed to basic democratic prin-
ciples when there is reasonable cause to believe that—

““(1) the organization has been suspended or ex-
pelled from or is subject to other senction by a parent
labor organization or federation of organizations with
which it had been affiliated because it has demonstrated
an unwillingness or inability to comply with governing
requirements comparable in purpose to those required
by subsection (a) of this section; or

“‘(2) the organization is in fact subject to influ-
ences that would preclude recognition under this sub-
chapter.

““(c) A labor organization which has or seeks recog-
nition as a representative of employees under this subchap-
ter shall file financial and other reports with the “Assistamt
Secretary, provide for bonding of officials and employees
of the organization, and comply with trusteeship and election
standards.

“‘(d) The Assistant Secretary shall preseribe the regu-
lations needed to effectuate this section. These regulations

shall conform generally to the principles applied to unions
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in the private sector. Complaints of violations of this section
shall be filed with the Assistant Secretary. In any matters
arising under this section, the Assistant Secretary may re-
quire a labor organization to cease and desist from viola~
tions of this section and require it to take such affirmative
action as he considers appropriate to effectuate the policies
herein.
“““§7176. Allotments to representatives

“‘(a) Where, pursuant to an agreement negotiated in
accordance with the provisions of this subchapter, an agency
has received from an employee in a unit of exclusive recog-
nition a written assignment which authorizes the agency to
deduct from the wages of such employee amounts for the
payment of regular and periodic dues of the labor organi-
zation having exclusive recognition for such unit, such assign-
ment shall be honored. Except as required under subsection
(b) of this section, any such assignment shall be revocable
at stated intervals of not more than 6 months.

“‘(b) An allotment for the deduction of labor orga-
nization dues terminates when—

“‘(1) the dues withholding agreement between the
agency and the labor organization is terminated or ceases
to be applicable to the employee; or

“¢(2) the employee has been suspended or ex-

pelled from the labor organization.
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“ ‘8 T177. Use of official time

“ Qolicitation of membership or dues, and other internal
business of a labor organization, shall be conducted during
the non-duty hours of the employees concerned. Employees
who represent a recognized labor organization shall not be
on official time when negotiating an agreement with agency
management, except to the extent that the negotiating parties
agree to other arrangements which may provide that the
agency will either authorize official time for up to 40 hours
or authorize up to one-half the time spent in negotiations
during regular working hours, for a reasonable number of
employees, which number normally shall not exceed the
number of management representatives.
““ ‘§ 7178. Remedial actions

“‘When it is determined by appropriate authority,
including an arbitrator, that certain affirmative action will
effectuate and further the policies of this subchapter, such
affirmative action may be directed by the appropriate anthor-
ity so long as such action is consistent with statute including
section 5596 of this title.
““‘§7179. Subpenas

“‘(a) Any member of the Federal Labor Relations Au-
thority, including the General Counsel, or the Panel, and any
employee of the Authority designated by the Authority

may—
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“¢(1) issue sabprrias sequiring the. attendance and
- teslimbny of witnesseds and the production of doon-
reirtany ohether ‘evidelicd frdm By place in the United

Stades or whry terfitory or passession thereof, the Com-

monwealth of Ruerte Riao, lor thie Distriat of Columbia.:

Poovided, Rovitver, That na subpena shall issue. under

this beclion reqiiring the diselosnre of intramanage-

uent guidance, Hdvice, toyiisel, of training ‘within en
agency or betweann'agency and the Office ‘of Personnel

Manngemdnt rai

“‘(2) administer oathas ‘take <o ‘order the taking
té ddositions;romden responses: torwrittien intprrogatories,
exaiiné witnksses;-and veceivérevidesiced..

“*{b) nlnithe vefse of cotumdcy -dr failure to obey a
subpena issued under subsection (a) (1), the United States
dibtriot court for the judicial distriet in which. the persoxt
to: ‘whom ithe subpena-is addressed résided or is servedt may
deaigometed plaes to setify or to prodites dorumentary or-other
dvidenge. Anjduilire ta ¢boy the order of the court may ba
punished by the court as a contemptHmiredfis

“‘{o) Witmessds (whether -appearing ~oluntarily of
under subpena) shall be paid the same fee and mileage
dllowancés whioh arerpaid subpensed witnesses in the courts
of the United Btates,
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“ <8 7180. Issuance of regulations

““The Anuthority, including the General Counsel, and
the Panel and the Federal Mediation and Conciliation Serv-
ice shall each preseribe rules and regulations to carry out
the provisions of this subchapter applicable to each of them,
respectively. Unless otherwise specifically provided in this
subchapter, the provisions of subchapter II of chapter 5 of
this title shall be applicable to the issuance, revision, or
repeal of any such rule or regulation.

« ¢ 7181, Compilation and publication of proceedings, deci-
sions, actions

“¢(a) The Authority shall maintain a file of its pro-
ceedings and shall publish the texts of its decisions and the
actions taken by the Panel under section 7173 of this
subchapter.

“‘(b) ALl files maintained under subsection (a) of
this section shall be open to inspection and reproduction
subject to the provisions of section 552 of this title.

“ ‘87182, Continuation of existing laws, recognitions,
agreements, policies, regulations, procedures,
and decisions

“‘(a) Nothing contained in this subchapter shall pre-
olude—

“‘(1) the renewal or continuation of an exclusive

recognition, certification of a representative, or a lawful
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agreement between an agency and a representative of

its employees entered into before the effective date of

this subchapter; or

“*(2) the renewal, continuation, or initial accord-
ing of recognition for units of management oﬂ‘icials‘ or
supervisors represented by labor organizations which
historically or traditionally represent management offi-
cials or supervisors in private industry and which hold
exclusive recognition for units of such officials or super-
visors in any agency on the effective date of this sub-
chapter.

“‘(b) Policies, regulations, and procedures established,
and decisions issued, under Executive Order 11491, as
amended, or under thevprovision of any related Executive
order in effect on the effective date of this statute shall re-
main in full force and effect until revised or revoked by
Executive order or statute, or unless superseded by appro-
priate decision or regulation of the Authority’.

“(b) CoNTINUANGE OF TERMS OF OFFICE.—Any term
of office of any member of the Federal Labor Relations
Authority and the General Counsel of the Federal Labor
Relations Authority serving on the effective date of this act
shall continue in effect until such time as such term would

expire under Reorganization Plan Numbered 2 of 1978, and

upon expiration of such term, appointments to such office
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shall be made under section 7163 of title 5, United States
Code. Any term of office of any member of the Federal Serv-
ice Impasses Panel serving on the effective date of this Act
shall continue in effect until such time as members of the
Panel are appointed pursuant to section 7173 of title 5,
United States Code.

“(c) FunpiNg.—There are hereby authorized to be
appropriated such sums as are necessary to carry out the
functions and purposes of this subchapter.

“(d) SEVERABILITY.—If any provisions of this sub-
chapter, or the application of such provision to any person
or circumstance, shall be held invalid, the remainder of this
subchapter or the application of such provision to persons or
circumstances other than those as to which it is held invalid,
shall not be affected thereby.

“(e) The analysis of chapter 71 of subpart F' of part TT
of title 5, United States Code, is amended to add the follow-

ing subchapter ITI:

“‘SUBCHAPTER III—FEDERAL SERVICE LABOR-
s MANAGEMENT RELATIONS
* ‘Sec.

““7161. Findings and purpose.

“*7162. Definitions; application.

*““7163. Federal Labor Relations Authority ; Office of the General Counsel.

““7164. Powers and duties of the Authority ; the General Counsel.

““7165. Employees’ rights.

“47166. R ition of labor organizations in general.

““7167. National consultation rights.

“‘7168. Exclusive recognition.

“ ‘7169. Representation rights and duties ; good faith bargaining ; scope of
negotiations; resolution of negotiability disputes.

““7170. Basic provisions of agreements.
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“Sec.

“‘7171. Grievance procedure.

““7172. Approval of agreements.

“‘7178. Negotiation impasses; Federal Service Impasses Panel.
““7174. Unfeir labor practices.

‘7175, Stendards of conduct for labor organizati

““7176. Allotments to representatives.

““7177. Use of official time.

“‘7178. Remedial actions.

““7179. Subpenas.

‘7180, Issuance of regulations.

“‘7181. Compilation and publication of proceedings, decisions, actions.

““7182. Continuation of existing laws, recognitions, agreements, policies,
regulations, procedures, and decisions.”.

“(f) Section 5314 of title 5, United States Code, is
amended by adding at the end thereof :
“‘(66) Chairperson, Federal Labor Relations Au-
thority.’
“(g) Section 5315 of title 5, United States Code, is
amended by adding at the end thereof:
“‘(114) Members (2), Federal Labor Relations
Authority.”.
“(h) Section 5316 of title 5, United States Code, is
amended by adding at the end thereof :
“‘(141) General Counsel, Federal Labor Relations
Authority.”.
“REMEDIAL AUTHORITY
“SEC. 702. Section 5596 of title 5, United States Code,
isamended to read after subsection (a) asfollows:
“*(b) An employee of an agency who, on the basis of an
administrative détermination or a timely appeal, is found by

appropriate authority to have suffered a withdrawal, reduc-
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tion, or denial of all or part of the employee’s pay, allowances,
differentials, or other monetary or employment benefits, or a
denial of an increase in such pay, allowances, differentials, or
other monetary or employment benefits, which would not have
oceurred but for unjustified or unwarranted action taken by the
agency—

““(1) is entitled, on correction of the action, to be
made whole for all loses suffered less, in applicable cir-
cumstances, interim earnings. Such correction may in-
clude, where appropriate, reinstatement or restoration to
the same or substantially similar position or promotion to
a higher level position ; and

““(2) for all purposes, is deemed to have performed
service for the agency during the period of the unjustified
or unwarranted action except that—

“‘(A) annual leave restored under this para-
graph which is in excess of the maximum leave
accumulation permitted by law shall be credited to
a separate leave account for the employee and shall
be available for use by the employee within the time
limits prescribed by regulations of the Office of
Personnel Management, and

“‘(B) annual leave credited under subpara-
graph (A) of this paragraph but unused and still

available to the employee under regulations pre-
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seribed by the Office of Personnel Management shall

be included in the lump-sum payment under section

5551 or 5552 (1) of this title but may not be re-

tained to the credit of the employee under section

5552 (2) of this title.

““(c) For the purposes of this section—
““(1) An *‘unjustified or unwarranted action’ shall
include—
“‘(A) any act of commission, either substan-
tive or procedural, which violates or improperly
applies a provision of law, Executive order, regu-
lation, or collective bargaining agreement; and

“‘(B) any act of omission, or failure to take

an action, or confer a benefit, which must be taken

or conferred under a nondiscretionary provision of
law, Executive order, regulation, or collective bar-
gaining agreement;

“‘(2) An “administrative determination” shall in-
clude, but is not limited to, a decision, award, or order,
issued by—

“‘(A) a court having jurisdiction over the
matter involved :

“¢(B) the Office of Personnel Management;

“¢(C) the Merit Systems Protection Board;
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“¢(D) the Federal Labor Relations Au-
thority;

““(E) the Comptroller General of the ‘United
States;

“‘(F) the head of the employing agency or an
agency official to whom corrective action authority is
delegated ;

“‘(G) an arbitrator under a negotiated, bind-
ing arbitration agreement between a labor organi-
zation and agency management.

“‘(3) An “appropriate authority” shall include,
but is not limited to—

“‘(A) acourt having jurisdiction;

““(B) the Office of Personnel Management;

“¢(C) the Merit Systems Protection Board;

“¢(D) the Federal Labor Relations Authority;

“‘(B) the Comptroller General of the United
States;

“‘(F) the head of the employing agency or
an agency official to whom corrective action author-
ity is delegated;

“‘(@) an arbitrator under & negotiated bind-
ing arbitration agreement between a labor organi-
zation and agency management.

“‘(d) The provisions of this section shall not apply to

01




W 0 NN, %t B W N

F T O~ S - S O
B B kb Ak & R® B B S

51

reclassification aotions nor shall they authorize the setting
aside of an otherwise proper promotion action by a seleoting
official from a group of properly ranked and certified candi-
dates. _

“‘(e) The Office of Personnel Management shall pre-
scribe regulations to carry out this section. However, the
regulations are not applicable to the Tennessee Valley Au-
thority and its employees.’”

On page 126, line 19, strike out “VII” and insert in lieu
thereof “VIII”.

On page 126, line 21, strike out “701” and insert in lieu
thereof “801”.

On page 127, line 18, strike out “702” and insert in lieu
thereof “802”.

On page 127, line 24, strike out “703” and insert in lien
thereof “803”. '

On page 128, line 7, strike out “704” and insert in lieu
thereof “804”.

On page 128, line 19, strike out “705” and insert in lieu
thereof “805”.
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Ju~e 1,1978

Purpose: Calendar No.
,,,,,,,,,, ) " Amdt. No.

95ta CONGRESS

e S, 2640

IN THE SENATE OF THE UNITED STATES

Jone ,1978
Referred to the Committee on o _____ and ordered to be printed
_____ ered to be printes

AMENDMENT

(IN THE NATURE OF A SUBSTITUTE)

Intended to be proposed by Mr. Risicorr (for himself, Mr.
PERCY, Mr~SASSER, Mr. Javirs, Mr. Must Ik, and’ Mm..
HUMmeE\') to S. 2640, a bill to reform the civil service
!aws, viz: Strike out all after the enacting clause and insert
in lieu thereof the following: ‘

1 SHORT TITLE

2 SecTION 1. This Act may be cited as the “Civil Service
3 Reform Act of 1978”.

4 SEc. 2. The table of contents is as follows:

TABLE OF CONTENTS

Sec. 1. Short title.
Sec. 2. Table of contents.
Sec. 3. Findings and statement of purpose.

TITLE I=MERIT SYSTEM PRINCIPLES
Sec. 101. Merit system principles; prohibited personnel practices.

TITLE 1II—CIVIL SERVICE FUNCTIONS; PERFORMANCE
APPRAISAL; ADVERSE ACTIONS

See. 201. Office of Personnel Management.

Sec. 202. Merit Systems Protection Board and Special Counsel.
Sec. 203.- Performance appraisals.

Sec. 204. Adverse actions.

Sec. 205. Appeals.
Sec. 206. Technical and conforming amendments.

TITLE III—STAFFING

Sec. 301. Volunteer services.

Sec. 302. Definitions relating to preference eligibles.

Sec. 303. Noncompetitive appointment of certain disabled veterans.

Sec. 304. Examination, certification, and appointment of preference eli-
gibles.

Sec. 305. Retention preference.

Sec. 306. Training.

Sec. 307. Travel, transportation, and subsistence.

Sec. 308. Retirement.

Sec. 309. Extension of veterans readjnstment appointment authority.

Sec. 310. Effective date.
TITLE IV—SENIOR EXECUTIVE SERVICE

Seec. 401. Coverage.

Sec. 402. Authority for employment.

Sec..403. Examination, certification, and appointment.
Sec. 404. Retention preference.

Sec. 405. Performance rating.

Sec. 406. Incentive awards and ranks.

Sec. 407. Pay rates and systems.

Sec. 408. Pay administration.

Sec. 409. Travel, transportation, and subsistence.
Sec. 410. Leave.

Sec. 411. Disciplinary actions.

See. 412. Conversion to the Senior Exccutive Service.
Sec. 413. Repealer.

Scc. 414. Savings provision.

Sec. 415. Effective date.

TITLE V—MERIT PAY

Sec. 501. Pay for performance.
Sec. 502. Conforming and technical amendments.
Sec. 503. Effective date.
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TABLE OF CONTENTS—Continued

TITLE VI—RESEARCH, DEMONSTRATION, AND
OTHER PROGRAMS

Sec. 601. Ri h and d tration proj
Sec. 602. Intergov tal P 1 Act dment:
Sec. 603. Amendments to the mobility program.

TITLE VII—LABOR-MANAGEMENT RELATIONS

Sec. 701. Labor-management relations.
Sec. 702. Remedial authority.

TITLE VIII-MISCELLANEOUS

Sec. 801. Savings provisions.
Sec. 802. Authorization of appropriati
Sec. 808. Powers of President unaffected except by express provisions.

Sec. 804. Teclmical and conforming amendments.

Sec. 805. Effective dates.

FINDINGS AND STATEMENT OF PURPOSE
SEc. 3. It is the policy of the United States that—

(1) in order to provide the people of the United
States with a competent, honest, and productive Federal
work force reflective of the Nation’s diversity, and to
improve the quality of public service, Federal personnel
management should be implemented consistent witIx
merit system principles and free from prohibited person-
nel practices and such principles and practices should be
expressly stated to furnish guidance to Federal agencies
in carrying out their responsibilities in administering
the public business and to avoid conduct which under-
mines the merit system principles and the integrity of

the merit system;
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(2) the merit system principles which shall govern
in the competitive service and in the executive branch
of the Federal Government should be expressly stated
to furnish guidance to Federal agencies in carrying out
their responsibilities in administering the public business
and prohibited personnel practices should be statutorily
defined to enable Government officers and employees to
avoid conduct which undermines the merit system prin-
ciples and the integrity of the merit system;

(3) Federal employees should receive appropriate
protection through increasing the authority and powers
of the independent Merit Systems Protection Board in
processing hearings and appeals affecting Federal
employees;

(4) the authority and power of the Special Counsel
should be increased so that the Special Counsel may
investigate allegations involving prohibited personnel
practices, and protect Federal employees from reprisals
for the lawful disclosure of information and from political
coercion and to bring disciplinary charges against agency
officials and employees who engage in such conduct;

(5) the function of filling positions and other per-
sonnel functions in the competitive service and i the
executive branch should be delegated in appropriate

cases to the agencies to expedite processing appoint-
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ments and other personnel actions, with the control and
oversight of this delegation being maintained by the
Office of Personnel Management to protect against pro-
hibited personnel practices and the use of unsound man-
agement practices by the agencies;

(6) a Senior Executive Service should be estab-
lished to provide the flexibility needed by Executive
agencies to recruit and retain the highly competent and
qualified executives needed to provide more effective
management of Executive agencies and their functions,
and the more expeditious administration of the publlc
business;

(7) in appropriate instances, pay increases should
be based on quality of performance rather than length
of service;

(8) a rescarch and demonstration program should
be authorized to permit Federal agencies to experiment
with new and different personnel management concepts
in controlled situations to achieve more efficient manage-
ment of the Government’s human resources and greater
productivity in the delivery of service to the public;
and

(9) the training program of the Government should
include retraining of employees for positions in other

agencies to avoid separations during reductions in force
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and the loss to the Government of the knowledge and
experience that these employees possess, and to maintain
the morale and productivity of employees.

TITLE I—MERIT SYSTEM PRINCIPLES
MERIT SYSTEM PRINCIPLES; PROHIBITED PERSONNEL
PRACTICES

SEc. 101. (a) Title 5, United States Code, is amended
by inserting, after chapter 21, the following new chapter:
“CHAPTER 23.—MERIT SYSTEM PRINCIPLES

:g;cdl. Merit system principles.

“2302. Prohibited p p .
%2303, Responsibility of the General Accounting Office.

“§ 2301. Merit system principles
“(a) (1) Except as provided in paragraph (2) of this
subsecti(on, this chapter shall apply to—

“(A) an Executive agency;

“(B) the Administrative Office of the United States
Courts; and

“(C) the Government Printing Office.

“(2) This chapter shall not apply to—

“(A) a Government corporation;

“(B) the Central Intelligenqe Agency, the Defense
Intelligence Agency, and the National Security Agency,
and, as determined by the President, an executive
agency or unit thereof whose principal function is the

conduct of foreign intelligénce or counterintelligence

activities;
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“(0) the General Accounting Office; and

“(D) any position excluded from the application
of this chapter by the President because of its confidential
or policymaking character.

“(b) Federal personnel management, shall be imple-
mented consistent with the following merit system principles:

“(1) Recruitment should be from qualified candidates
from appropriate sources in an endeavor to achieve a work
force from all segments of society, and selection and ad-
vancement should be determined solely on the basis of rela-
tive ability, knowledge, and skills, after fair and open com-
petition which assures that all receive equal opportunity.

“(2) All applicants and employees should receive fair
and equitable treatment in all aspects of personnel manage-
ment without regard to political affiliation, race, color, reli-
gion, national origin, sex, marital status, age, or handicapping
condition, and with proper regard for their privacy and
constitutional rights.

“(8) Equal pay should be provided for work of equal
value to attract and retain highly qualified personnel, with
appropriate consideration of both national and local rates
paid by non-Federal employers, and appropriate incentives
and recognition should be provided for excellence in
performance.

“(4) All employees should maintain high standards of
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integrity, conduct, and concern for the public interest.

“(5) The Federal work force should be used efficienfly
and effectively.

“(6) Employees should be retained on the basis of the
adequacy of their performance, inadequate performance
should be corrected, and employees should be separated who
cannot or will not improve their performance to meet re-
quired standards.

“(7) Employees should be provided effective education
and training in cases in which such education and training
would result in better organizational and individual perform-
ance.

“(8) Employees should be—

“(A) protected against arbitrary action, personal
favoritism, or coercion for partisan political purposes,
and

“(B) prohibited from using their official authority
or influence for the purpose of mterfering with or affect-
ing the result of an election or a nomination for election.
“(c) Pursuant to his authority under this titie, the

President may take such actions, including the issuance of
rules, regulations, or directives, as the President determineg
are necessary to assure that personnel management in the
ngeimcies covered by this section is based on and embodies

the merit system principles.
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1 “§2302. Prohibited personnel practices

2 “(a) For the purpose of this section, ‘personnel action’
3 means—

4 “(1) an appointment;

5 “(2) a promotion;

6 “(3) an action under chapter 75 of this title or
7 other disciplinary or corrective action ;

8 “(4) a detail, transfer, or reassignment;

9 “(5) a reinstatement;

10 “(6) a restoration;

11 “(7) a reemployment;

12 “(8) a performance evaluation under chapter 43 of
13 this title;
14 “(9) a decision concerning pay, benefits, awards,
15 or education, or training if it may reasonably be ex-

16 Pected to lead to a personnel action within the meaning

17 of this subsection; or
18 “(10) any other action which results in a significant
19 change in working conditions or status;

20 with respect to an employee in, or applicant for, a position
21 in the competitive service, a career position in the Senior
22 Executive Service, or a position in the excepted service in

23 an executive agency other than a position which is excepted
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from the competitive service because of its confidential or
policymaking character.

“(b) Any employee who has authority to take, direct
others to take, recommend, or approve any personnel action,
shall not, with respect to such authority—

“(1) discriminate for or against any employee or
applicant for employment on the basis of race, color,
religion, sex, or national origin as prohibited by the
Civil Rights Act of 1964, as amended (42 U.S.C.
2000e-16) , age as prohibited by the Age Discrimination
in Employment Act of 1967, as amended (29 U.S.C.
631, 633a), handicapping condition as prohibited by
section 501 of the Rehabilitation Act of 1973 (29 U.S.C.
791) and marital status or political affiliation, under
applicable law and regulation;

“(2) solicit or consider any recommendation or
statement, oral or written, with respect to any individual
who requests or is under consideration for any person-
nel action unless such recommendation or statement is
based on the personal knowledge or records of the person
furnishing it and consists of—

“(A) an evaluation of the work performance,
ability, aptitude, or general qualifications of such in-

dividual; or
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“(B) an evaluation of the character, loyalty,
or suitability of such individual;

“(3) coerce the political activity of any person,
obligate any person to make any political contribution
(including providing any political service), or take any
action against any employee or applicant as a reprisal
for the refusal of any person to engage in such political
activity, make such contribution, or provide such service;

“(4) willfully deceive or obstruct any person with
respect to such person’s right to compete for Federal
employment;

“(5) influence any person to withdraw from com-
petition for any position for the purpose of improving
or injuring the prospects of any applicant for employ-
ment;

“(6) grant any preference or advantage not author-
ized by law, rule, or regulation to any employée or
applicant for employment (including defining the scope
or manner of competition or the requirements for any
position) for the purpose of improving or injuring the
prospects of any particular individual or category of
individuals;

“(7) appoint, employ, promote, advance, or advo-

cate for appointment, employment, promotion, or
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advancement, in or to a civilian position, any individual
who is a relative (as defined in section 3110 (a) (3)
of this title) of such employee if such position is in
the agency in which such employee is serving as a
public official (as defined in section 3110 (a) (2) of
this title) or over which such employee exercises juris-
diction or control as such an official;

“(8) take action or threaten to take action against
any employee or applicant for employment as a reprisal
for the exercise of any appeal right granted by law,
rule, or regulation; or for the disclosure, not expressly
prohibited by law, of information concerning violations
of law, rules, or regulations, or gross waste, or any sub-
stantial and specific danger to the public health or safety;
Provided, That this paragraph does not apply to the
disclosure of any information described in sections 552
(b) (1), (3), (4), (6), and (7) of this title, or to
the disclosure of any information which is knowingly
false or made with willful disregard for its truth or
falsity ;

The term ‘prohibited personnmel practice’, when used in
this title, means action described in this subsection. This
section is not authority to withhold information from Con-
gress or take any personnel action against an employee who

discloses information to Congress.
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“(c) The head of each executive agency shall be re-
sponsible for the prevention of prohibited personnel prac-
tices, for the compliance with and enforcement of applicable
civil service laws, rules, and regulations, as weli ag other
aspects of personnel management, Any individual to whom
the head of an executive agency delegates authority for
personnel management, or for any aspect thereof, shall be
similarly responsible within thel l}mits of the delegation.

“(d) This section shall nobt”‘l‘)e construed to extinguish
or lessen any eflort to achieve equal employment opportunity
through affirmative action or any right or remedy available
to any employee or applicant for employment in the civil
service under the provisions of the Civil Rights Act of 1964,
as amended (42 U.8.C. 2000e-16), prohibiting discrimina-
tion based on race, color, religion, sex, or national origin, the
Age Discrimination in Employment Act of 1976, as
amended (29 U.S.C. 631, 633a), prohibiting age discrimi-
nation, scction 501 of the Rehabilitation Act of 1973 (29
US.C. 791), prohibiting discrimination o1 account of handi-
capping condition, or undef any other applicable law or
regulations prohibiting discrimination on such grounds or on
the basis of marital status or political affiliation,
“§ 2303. Responsibility of the General Accounting Office

“If ordered by either House of Congress, or upon his

own initiative, or if requested by any committee of the House

—
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of Representatives or the Senate, -the Comptroller General
shall conduct audits and reviews to determine compliance
with the laws, rules, and regulations governing employment
in the executive branch and i;l the competitive service and to
assess the effectiveness and soundness of Federal personnel
management.”,

(b) (1) The table of chapters for part III of title 5,
United States Code, is amended by adding after the item

relating to chapter 21 the following new item:

“23. Merit system principl 23017
(2) Section 7153 of title 5, United States Code, is

amended—

(A) by striking out “Physical handicap” in the
catch-line and inserting in lieu thereof “Handicapping
condition”; and

(B) by striking out “physical handicap” each place
it appears in the text and inserting in lieu thereof “handi-
capping condition”.

(3) The table of sections for chapter 71 of title 5,
United States Code, is amended by striking out “physical
handicap” in the item relating to section 7153 and inserting

in lieu thereof “handicapping condition”,
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TITLE II—CLVIL SERVICE FUNCTIONS; PER-
FORMANCE APPRAISAL; ADVERSE ACTIONS
OFFICE OF PERSONNEL MANAGEMENT

Sec. 201. (a) Chapter 11 of title 5, United States

Code, is amended to regd as follqws:
“CHAPTER .l}.‘—OFFICE OF PERSONNEL
MANAGEMENT

3101, Offic of Personnel Management.
«1102. Director ; Deputy Director ; Associate Directors.
#1108, Functions of the Director.
“1104. Delegation of authority for personnel menagement.
“g1101. Office of Personnel Management
“The Office of Personnel Management is an independent
establishment in the Executive branch. The Office shall have
an official seal which shall be judicially noticed and shall
have its principal office in the District of Columbia, but it
may have field offices in other appropriate locations.
“81102. Director; Deputy Director; Associate Directors
“(a) There is at the head of the Office of Personnel Man-
agement a Director of the Office of Personnel Management
appointed by the President, by and with the advice and

consent of the Senate.

“(b) There is in the Office a Deputy Director of the
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Office of Personnel Management appointed by the President,
by and with the advice and consent of the Senste. The
Deputy Director shall perform such fanctions as the Director
may from time to time prescribe and shall act as Director
during the absence or disability of the Director or in the event
of a vacancy in the Office of the Director.

“(c) No person shall, while serving as Director or
Deputy Director, serve in any other office or position in the
Government of the United States except as otherwise pro-
vided by law.

“(d) There shall be within the Office of Personnel Man-
agement not more than five Associate Directors, who shall be
appointed by the Director as execatives in the Senior Execu-
tive Service, and who shall have such title as the Director
shall from time to time determine.

“§1103. Functions of the Director

«The following fanctions are vested in the Director of
the Office of Personnel Management, and shall be performed
by the Director, or by such employees of the Office as the
Director designates—

“(1) securing accuracy, uniformity, and justice in
the functions of the Office;
“(2) appointing individuals to be employed by the

Office;

“(3) directing and supervising employees of the
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Office, distributing business among employees and organi-
zational units of the Office, and directing the internal
management of the Office;

“(4) directing the preparation of requests for ap-
propriations and the use and expenditure of funds;

“(5) executing, administering, and enforcing—

“(A) the civil service rules and regulations of
the President and the Office and the statutes gov-
erning the same, and

“(B) the other activities of the Office including
retirement classification, and training activities;

except to the extent that the Merit Systems Protection
Board or the Special Counsel is authorized to exercise
such executing, administering or enforcement functions;

“(6) reviewing the operations under chapter 87 of
this title:

“(7) conducting, or otherwise providing for the
conduct of, studies and research into methods of assuring
improvements in personnel management : and

“(8) aiding the President, as the President may
request, in preparing such civil service rules as the Pres-
ident prescribes, and otherwise advising the President on
actions which may be taken to promote an efficient civil
service and a systematic application of the merit system

principles, including recommending policies relating to
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the selection, promotion, transfer, performance, pay,

conditions of service, tenure, and separation of

employees.
§1104. Delegation of authority for personnel management

“(a) Notwithstanding any other provision of this title—

“(1) the President may delegate, in whole or in
part, authority for personnel management functions,
including authority for competitive examinations, to the

Director of the Office of Personnel Management; and

“(2). the Director may delegate, in whole or n
part, any function vested in the Director, including au-
thority for competitive examinations, to the heads of
agencies in the executive branch and other agencies
employing persons in the competitive service.

“(h) Authority to conduct competitive examinations
delegated to the head of an agency under subsection
() (2) of this section shall be in accord with standards
issued by the Office of Personnel Management and shall be
subject to oversight by that Office to assure application of
merit system principles in examinations and selections.

“(c) Personnel actions taken by an agency under the
authority of this section which are contrary to any law, regu-
lation, or standard issued by the Office of Personnel Manage-

ment shall be canceled by the agency upon the direction of

the Office of Personnel Management.”.
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(b) (1) Section 5313 of title 5, United States Code, is

amended by inserting at the end thereof the following new
paragraph:
“(24) .Director of the Office of Personnel Man-
agement.”
(2) Section 5314 of such title is amended by inserting
at the end thereof the following new paragraph:
“(67) Deputy Director of the Office of Personnel
Management.”.
(3) Section 5315 of such title is amended by inserting
at the end thereof the following new paragraph:
“(122) Associate Directors of the Office of Per-
sonne]l Management (5).”. V
(¢) (1) The heading of part I of title 5, United States
Code, is amended by striking out “The United States Civil

Service Commission” and inserting in lieu thereof “Civil

‘Service Functions and Responsibilities”.

(2) The item relating to chapter 11 in the table of
chapters for part II of such title is amended By striking out
“Organization” and inserting in lieu theréof “Office of Person-
nel Management”’.

MERIT SYSTEMS PROTECTION BOARD AND SPECIAL

o COUNSEL
Sec. 202. (a) Title 5, United States Code, is amended

by inserting after chapter 11 the following new chapter:
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«“CHAPTER 12—MERIT SYSTEMS PROTECTION
BOARD AND SPECIAL COUNSEL

“gee. ] )
%1901. Appointment of members of the Merit Systems Protection Board.

41902. Term of office; filling vacancies; removal.
%1203. Chairman; Vice Chairman.

41904. Special Counsel; appoil tand r 1
«1005. Powers and functions of the Merit Systems Protection Board;
subpenas.

“1906. Authority and responsibilities of the Special Counsel. .
“1207. Hearings and decisions on complaints filed by the Special Counsel.

“§1201. Appointment of members of the Merit Systems
Protection Board

“The Merit Systems Protection Board is composed of
3 members appointed by the President, by and with the
advice and consent of the Senate, not more than 2 of whom
may be adherents of the same political party and none of
whom may hold another office or position in the Government
of‘the United States. The Chairman and members of the
Board shall be individuals who, by demonstrated activity,
background, training, or experience are especially qualified
to cairy out the functions of the Board. The Board shall have
an official seal which shall be judicially noticed. The Board
shall have its principal office in the District of Columbia
and may have field offices in other appropriate locations.
““§ 1202. Term of office; filling vacancies; removal

“(a) The term of office of each member of the Merit
Systems Protection Board is 7 years.

“(b) A Board member appointed to fill a vacancy oc-
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curring before the end of a term of office of his predecessor
serves for the remainder of that term. The appointment is
subject to the requirements of section 1201 of this title.

“(c) Any Board member appointed for a 7-year term
may not be reappointed to any following term but may con-
tinue to serve until a successor is appointed and has qualified,
except that such member may not continue to serve for more
than one year after the date on which the term of the mem-
ber would otherwise expire under this subsection.

“(d) A Board member may be removed by the Pres-
ident only for inefficiency, neglect of duty, or malfeasance in
office.

“(e) Any term of office of any member of the Merit
Systems Protection Board serving on July 1,‘ 1978, shall
continue in effect until such time as such term would expire
under section 1102 of title 5, United States Code, as in effect
immediately before the effective date of this Act, and upon
expiration of such term, appointments to such office shall be
made under this section.

“§1203. Chairman; Vice Chairman

“(a) The President shall from time to time appoint, by

and with the advice and consent of the Senate, one of the

Board members to serve as the Chairman of the Merit Sys-

tems Protection Board. The Chairman is the chief executive

and administrative officer of the Board. The Chairman may
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continue to serve as Chairman until a successor is appointed
and qualified.

“ (b) The President shall from time to time designate
one of the Board members as Vice Chairman of the Board.
During the absence or disability of the Chairman, or when
the office is vacant, the Vice Chairman shall perform the
functions vested in the Chairman.

“(c) During the absence or disability of both the
Chairman and Vice Chairman, or when both offices are
vacant, the Aremaining Board member shall perform the
functions vested in the Chairman.

“81204. Special Counsel; appointment and removal

“The Special Counsel of the Merit Systems Protection
Board shall be l;ppointed by the President from attorneys,
by and with the advice and consent of the Senate, for a
term of 7 years.

“§1205. Powers and functions of the Merit Systems Pro-
vtection Board; subpenas

“(a) (1) The Merit Systems Protection Board shall—

“(A) hear, adjudicate, or provide for the hearing
or adjudication, of all matters within the jurisdiction

of the Board under this title, section 2023 of title 38,

and any other law, rule, or regulation; and take final

action on any such matter;

“(B) order any Federal agency or employee to
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comply with any order or decision issued by the Board

under the authority granted under subparagraph (A),

and enforce compliance with any such order;

“(C) conduct, from time to time, special studies
relating to the civil service and to other merit systems
in the executive branch, and report to the President
and to the Congress as to whether the public interest
in a civil service free of prohibited personnel practices
is being adequately protected ; and

“(D) order a stay of any personnel action which is
appealable to the Board under section 7701 of this title
pending the outcome of such appeal if the Board deter-
mines that the substantial and adverse impact of the
action on the employee, and the likelihood of the em-
ployee prevailing on appeal, justifies the granting of
such extraordinary relief.

“(2) (A) In any proceeding under paragraph 1(A),
any member of the Board may request from the Director of
the Office of Persounel Management an advisory opinion
concerning the interpretation of any rule, regulation, or other
policy directive promulgated by the Office of Personnel
Management.

“(B) If the interpretation or application of any rule,
regulation, or policy directive of the Office of Personnel

Management is at issue in any proceeding under paragraph

N
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1(A), the Board shall promptly notify the Director of the

Office of Personnel Management, and the Director shall have
the right to intervene in any such proceeding.

“(3) In enforcing compliance with any order under
paragraph (1) (B), the Board may order that any employee
charged with complying with such order shall not be entitled
to receive payment for service as an employee during any
period beginning after the date specified in the order ’and
during which the order has not been complied with. The
Board shall certify to the Comptroller General of the United

" States that such an order has been issued and no payment

shall be made out of the Treasury of the United States for

. any service specified in such order.

“(4) In carrying out any stady under paragraph (1)
(C), the Board shall make such inquiries as may be neces-
sary and, unless otherwise prohibited by law, shall have
access to personnel records or information collected by the
Office of Personnel Management and may require additional
reports from other agencies as needed

“(b) The Chairman of the Merit Systems Protection
Board shall designate representatives to chair boards of
review established under section 3383 (b) of this title.

“(c) The Board may delegate the performaice of any
of its administrative fimctions under this title to any officer

or employee of the Board.
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“(d) The Board shall have the authority to prescribe

such regulations as may be necessary for the performance

of its functions. The Board shall not issue advisory opimions.
The Board may issue rules and regulations, consistent with
statutory requirements, defining its review procedures, in-
cluding the time limits within which an appeal must be filed
and the rights and responsibilities of the parties to an appeal.
All regulations of the Board shall be published in the Federal
Register.

“(e) Except as provided in section 518 of title 28,
relating to litigation before the Supreme Court, attorneys
designated by the Chairman of the Board may appear for,
and represent the Board in, any civil action brought in con-
nection with any function carried out by the Board pursuant
to this title or as otherwise authorized by law.

“(f) The Chairman of the Board may appoint such
personnel as may be necessary to perform the functions of
the Board. Any appointment made under this subsection
to a confidential or policymaking position, or to a position
in the Senior Executive Service, shall comply with the pro-

visions of this title, except that such appointment shall not

be subject to the approval or supervision of the Office of.

Personnel Management on the Executive- Office of the

President.
“(g) The Board shall prepare and submit to the Presi-
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dent, and, at the same time, to the appropriate committees of
Congress, an annual budget of the expenses of the Board.
The President shall include the budget of the Board, as
revised by him, as a separate item in the budget required
to be transmitted to the Congress under section 11 of
title 31.

“(h) The Board shall submit to the President and, at
the same time, to the appropriate committees of Congress,
any proposed legislation relating to the reconmiendations of
the Board in connection with any of its functions under this
title.

“(i) (1) The Board, the Special Counsel, any adminis-
trative law judge appointed under section 3105 of this title,
and any member or employee of the Board designated hy the
Board may—

“(A) issue subpenas requiring the attendance and
testimony of witnesses and the production of documen-
tary or other evidence from any place in the United
States or any territory or possession thereof, the Com-
monwealth of Puerto Rico, or the District of Columbia,
and

“(B) administer oaths, take or order the taking of
depositions, order responses to ‘written interrogatories,
examine witnesses, and receive evidence.

“s
(2) In the case of contumacy or failure to obev a

81€I
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subpena issued under paragraph (1) (A), the United States
district court for the judicial district in which the person to
whom the subpena is addressed resides or is served may issue
an order requiring such person to appear at any designated
place to testify or to produce documentary or other cvidence.
Any failure to obey the order of the court may be punished
by the court as a contempt thereof.

“(3) Witnesses (whether appearing voluntarily or
under subpena) shall be paid the same fee and milcage
allowances which are paid subpenacd witnesses in the courts
of the United States.

“§ 1206. Authority and responsibilities of the Special Coun-
sel

“(a) The Special Counsel may receive and investigate
allegations of prohibited personnel practices described in
section 2302 (b) of this title and may take such action as
provided in this section.

“(b) Upon the request of any person, the Special
Counsel shall conduct an investigation if the Special Counsel
has reason to believe that a personnel action was taken, or
is to e taken, as a result of a prohibited personnel practice.

“(c) (1) In cases involving alleged reprisal or threat of
reprisal for the disclosure of information described in section
2302 (b) (8) of this title or, in cases involving alleged

political reprisal, coercion, or contributions prohibited under

28

1 section 2302 (b) (3) of this title, the Special Counsel, except

o as provided in paragraph (2) of this subsection—

3
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“(A) shall not, during the investigation,. disclose
the identity of the complainant, in cases involving al-
leged reprisals, or threat of reprisal for disclosures, with-
out the consent of the complainant unless the Special
Counsel determines such disclosure is unavoidable during
the course of the investigation;

“(B) may order a stay of any personnel action if
(i) the action would have a substantial and adverse
impact on the financial or professional status of the
employee and (ii) the likelihood of the employee pre-
vailing upon a final determination made under sub-
paragraph (c) justifies the granting of such extraor-
dinary relief; and

“(C) if the Special Counsel determines, in writing,
that a reprisal or a prohibited political action has been
taken, or threatened, against an employee or applicant,
may report the matter to the head of the agency in-
volved, and require the head of such agency to take any
action ordered by the Special Counsel, including can-
celing personnel actions having a substantial and adverse
impact on the financial or professional status of the

employee or applicant and stopping personnel practices
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which result in the harassment of the employee or

applicant.

Refusal to carry out actions ordered by the Special Counsel
may be cause for disciplinary action by the Special Counsel
under subsection (i) of this section.

“(2) Paragraph (1) (B) and (C) of this subsection
shall not apply in the case of a personnel action which is of
& type that is appealable to the Merit Systems Protection
Board under section 7701 of this title.

“(d) If the Special Counsel determines that there are
prohibited personnel practices which require corrective ac-
tion, the Special Counsel shall report his findings and recom-
mendations to the Merit Systems Protection Board, the
agency affected and to the Office of Personnel Management,
and may report such findings to the President. The Special
Counsel may include in such report suggestions as to what
corrective action should be taken, but the final decision on
what corrective action should be taken shall he made by the
agency involved, subject to guidance and instruction from
the Office of Personnel Management. The Special Counsel
may furnish a copy of such report to the Congress.

“(e) If, in the course of the investigation, the Special
Counsel determines that there is reasonable cause to believe

that a criminal violation by an employee has occurred, the
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Special Counsel shall report such determination to the At
torney General, and to the head of the agency involved,
and shall submit a copy of such report to the Director of
the Office of Personnel Management and the Director of the
Office of Management and Budget. Any other violation of
any law, rule, or regulation shall be reported to the head
of the agency involved. The Special Counsel may require,
within 30 days of receipt of such report, a certification
by the head of the agency which states—

“(1) that such head has personally reviewed the

report; and
“(2) what action has been, or is to be taken, and
when such action will be completed.
The Special Counsel shall maintain and make available to
the public a list of noncriminal matters referred to agency
heads and ‘their certifications of actions taken; A
" “(f) (1) The Special Counsel may receive allegations

of possible violations of laws, rules, or regulations or gross
waste, or concerning malfeasance, misfeasance or nonfeas-
ance, or concerning specific and substantial dangers to public
health or safety. Within 15 days of the receipt of the allega-
tion, the Special Counsel shall forward all allegations which
he finds are not clearly insubstantial to the head of the
agency which the allegation concerns.

“(2) Within 60 days from receipt of the allegation

0cer
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forwarded by the Special Counsel pursuant to paragraph
(f) (1), the head of the agency shall conduct a thorough
investigation and submit a report, as described in paragraph
(3), to the Comptroller Gieneral and the Special Counsel,
unless the agency head and the Special Counsel agree to an
additional 30-day extension. Where appropriate, the agency
head shall delegate the responsibility for the investigation
to the Inspector General or other appropriate unit within
the agency. The Special Counsel shall notify Congress of
each investigation referred to an agency which is not com-
pleted within 90 days from the date the allegation was
referred.

“(3) Upon completion of such investigation, the head
of the agency shall report in writing to the Special Counsel
and the Comptroller Geeneral. Such report shall include—

“(A) a summary of the allegations which initiated
the investigation;

“(B) o detailed description of the conduct of the
investigation;

“(C) a summary of the evidence adduced from the
investigation;

“(D) » listing of any laws, rules, or regulations
found to have been violated ; and

“(E) a statement of the corrective dction taken,

planned, or recommended as a result of the investigation.
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Either the Special Counsel or the Comptroller General may,
in his discretion, forward any such report to the appropriate
committee of Congress.

“(4) The Comptroller General may investigate any
matter referred to him by an agency head under pamgraph
(3). The Comptroller General shall file with Congress &
semiannual report, summarizing all reports it receives from
agency heads pursuant to this section.

“(g) (1) In addition to the anthority otherwise pro-
vided in this section, the Special Counsel may, except as
provided in paragraph (2) of this subsection, conduct an
investigation of any other alleged prohibited practice which
consists of—

“(A) polltical activity by any employee which is
prohibited under snbehapter III of chapter 73 of this
title;

“(B) political activity by any State or local officer
or employee which is prohibited under chapter 15 of
this title;

“(C) arbitrary or capricious withholding of infor-
mation prohibited under section 552 of this title;

“(D) such personnel practices . as are prohihited
by the civil service law, rules and regulations, including
such practices relating to political intrusion in personnel

decisionmaking ; and
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“(E) involvement hy any employee in any pro-
hibited discrimination found by any court or appropriate
administrative authority to have occurred in the course
of any personnel action.

“(2) The Special Counsel shall make no investigation
of any allegation of any prohibited practice referred to in sub-
paragraph (), (D). or (E) of paragraph (1) of this
subsection if the Special Counsel determines that such allega-
tion may be more appropriately resolved under an admin-
istrative appeals procedure.

“* () During any investigation initiated under subsection
(a) or (e) of this section, no disciplinary action shall he
taken against any employee for any alleged prohibited ac-
tivity under such investigation or any related activity, with-
out the approval of the Special Counsel.

“(i) If the Special Counsel determines, after any
investigation under this section of any prohibited personnel
practice by any employee, that disciplinary action should be
taken against such employee because of such prohibited per-
sonnel practice, the Special Counsel shall prepare a written
complaint against such employee containing such determina-
tion and present such complaint together with a statement
of supporting facts to the Merit Systems Protection Board

or to an administrative law judge appointed under section
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3105 of this title and designated by the Board, for a hearing
and decision pursuant to section 1207..

“(j) The Special Counsel may bring disciplinary action,
in accordance with the procedures set forth in section 1207
of this title against any employee who knowingly and will-
fully refuses or fails to comply with an order of the Special
Counsel under subsection (c) (1) of this section or an order
of the Merit Systems Protection Board.

“(k) The Special Counsel may appoint such legal, ad-
ministrative, and support personnel as may he necessary
to perform the functions of the Special Counsel.

“(1) The Special Counsel may preseribe such regula-

tions as may be necessary for investigations under this

section. Such regulations shall be published in the Federal
Register.

“(m) The Special Counsel shall not issue any advisory
opinion concerning any law, rule, or regulation (other than
chapter 15 and subchapter III of chapter 73 of this title,
or any rule or regulation thereunder) .

“(u) The Special Counsel shall submit an annual report
to Congress on its activities. Such reports shall describe the
work of the Special Counsel, including the number, types,

and disposition of allegations of prohibited personnel prac-

tices filed with it, investigations conducted by it, and actions .

initinted by it before the Board, as well as a description of
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the recommendations and reports made by it to other agen-
cies pursuant to subsection (d) or (e) of this section, and
the actions taken by the agencies as a result of the reports
or recommendations. The report required by this subsection
shall include whatever recommendations for legislation or
other action by Congress the Special Counsel may deem
appropriate.
“§1207. Hearings and decisions on complaints filed by the
Special Counsel

“Any employee against whom a complaint has been
presented to the Merit Systems Protection Board or an
administrative law judge under section 1206 of this title
shall be entitled to an agency hearing on the record before
the Board or an administrative law judge appointed under
section 3105 of this title and designated by the Board. In
the case of a State or local officer or employee under chapter
15 of this title, such hearing shall be conducted in accordance
with section 1505 of this title. There may be no administra-
tive appeal from a final order of the Board. A final order of
the Board may impose disciplinary action including a repri-
mand, suspension, a civil penalty not to exceed $1,000, or,
in the case of any employee other than a Presidential ap-
pointee, removal, t'iemotion, or debarment from Federal em-
ploymeht for a period not to exceed 5 years. In the case

of any State or local officer or employee under chapter 15

© 00 =\ o W B W N e

[ T S S o T S S S S G S S S
ebggﬁowmqmmgw-&,_.o

36
of this title, the Board shall act in accordance with section
1506 of this title. An employee subjeet to a final order
imposing disciplinary action may obtein judicial review
of the final order of the Board in the United States Court of
Appeals for the circuit in which such employee was employed
at the time of the action.”.

(b) (1) Section 5314 (17) of title 5, United States
Code, is amended by striking out “Chairman of the United
States Civil Service Commission” and inserting in leu
thereof “Chairman of the Merit Systems Protection Board”.

(2) Section 5315(66) of such title is amended by
striking out “Members, United States Civil Service Com-
mission” and inserting in lieu thereof “Members, Merit
Systems Protection Board”.

(3) Section 5315 of such title is further amended by
adding at the end thereof the following new paragraph:

“(123) Special Counsel of the Merit Systems

Protection Board.”.

(4) Paragraph (99) of section 5316 of such title is
hereby repealed.

(¢) The table of chapters for part II of title 5, United
States Code, is amended by inserting after the item relating’

to chapter 11 the following new item:
«12, Merit Systems Protection Board and Special Counsel____ 12017,
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PERFORMANCE "APPRAISALS

SEc. 203. (a) Chapter 43 of title 5, United States

Code, is amended to read as follows:

“Chapter 43.—PERFORMANCE APPRAISAL
“SUBCHAPTER I—PERFORMANCE APPRAISAL—GENERAL

“4301, Definitions.
“4802. Establishment of performance appraisal systems.
“4303. Actions based on unacceptable performance,
“4304. Responsibilities of Office of Personnel Management.
“4305. Regulations,
“§ 4301. Definitions

“For the purpose of this subchapter—

“(1) ‘agency’ means—

“(A) an Executive agency;

“(B) the Administrative Office of the United
States Courts; and

“(C) the Government Printing Office;

but does not include—

“(i) the General Accounting Office;

“(ii) the Central Intelligence Agency, the De-
fense Intelligence Agency, and the Natiom;l Secu-
rity Agency, and, as determined by the President,
an Executive agency, or unit thereof, whose prin-
cipal function is the conduct of foreign intelligence

or counterintelligence activities;
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“(iii) a Government corporation; and

“(iv) an agency or unit of an agency excluded
from coverage of this subchapter by regulation of
the Office of Personnel Management; and
“(2) ‘employee’ means an individual employed in

or under an agency, but does not include—

“(A) an employee outside the United States
who is paid in accordance with local native pre-
vailing wage rates for the area in which empioyed;

“(B) an individual in the Foreign Service of
the United States;

“(C) a physician, dentist, nurse, or other em-
ployee in the Department of Medicine and Surgery,
Veterans’ Administration, whose pay is fized under
chapter 73 of title 38;

“(D) a hearing examiner appointed under
section 3105 of this title;

“(E) an individual in the Senior Executive
Service;

“(F) an individual appointed by the President;
or

“(@) an individual occupying a position not
in the competitive service excluded from coverage

of this subchapter by regulations. of the Office of

Personnel Management.
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“(3) ‘unacceptable pdiformince’ means perform-
anice which fails to meet established requirements in
one or more critical elements of the job.

“8 4302. Establishment of performance appraisal systems

“(a) BEach agency shall develop one or more perform-
ance appraisal systems which—

“(1) provide for periodic appraisals of job perform-
ance of employees;

“(2) encourage employee participation in estab-
lishing performance objectives; and

“(3) use the results of performance appraisals as
a basis for training, rewarding, reassigning, promoting,
demoting, retaining, and separating employees.

“(b) Under such regulations as the Office of Personnel
Management shall prescribe, each performance appraisal
system shall provide for—

“(1) establishing performance standards for each
employee under such system, communicating such stand-
ards to such employee at the beginning of an appraisal
period, and evaluating such employee during such period
on such standards;

“(2) i‘écog"niziﬁé and rewarding employees whose
performance so warrants;

“(3) hssisting employces whose performance is un-

acceptable to imprové; and"*"
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“(4) reassigning, demoting, -or separating cm-

ployees whose performance continues to be unacceptable.
“8 4303. Actions based on unacceptable performance

“(a) Subject to the provisions of this section, the head
of an agency may at any time demote or remove an employee
whose performance is unacceptable.

“(b) An employee subject to demotion or removal from
the service under this section is entitled to—

“(1) at least 30 days’ advance written notice of
the proposed action which identifies the expected stand-
ard of performance and the areas in which the employee’s
performance is unacceptable ;

“(2) an attorney or other representative;

“(3) reply to the notice orelly and in writing;

“(4) an opportunity during the notice period to
demonstrate acceptable performance; and

“(5) a written decision which states the reasons for
the decision and which, unless proposed by the agency
héad, has been concurred in by an employee who is in a
higher position than the employee who proposed the
action.

“(c) The head of an agency may, under regulations
prescribed by such agency head, extend the notice period
under subsection (b) of this section for not more than 30

days. An agency head may extend such a notice period for
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more than 30 days only in accordance with regulations issued
by the Office of Personnel Management. The decision to
retain, remove, or demote an employee shall be made within
30 days after the date of the expiration of the notice period
and may take into account other failures to perform accepta-
bly- during the 1-year period ending on the date oh which
the action-is commenced.

“(d) If no action is taken because of performance
improvement during the unotice period and the employee’s

performance continues to be acceptable for one year from

- the date of the written advance notice provided under sub-

section (b) of this section, any entry or other notation of
the unacceptable performance shall be removed from official
records relating to such employee.

“(e) An employee who is a preference eligible or is
in the competitive service and who has been demoted or
removed under the provisions of subsection (h) of this sec-
tion may appeal the action to the Merit Systems Protection
Board. The appeal shall be conducted in accordance with
the procedures established in section 7701 of this title. The
appeals officer shall conduct an evidentiary hearing only if

there are disputes concerning material issues of fact requiring

-« presentation of -evideice. When there is no genuine issue

as to any material fact, the appeals officer shall grant a

+summary decision for the party entitled to such decision as

42

1 & matter of law. The decision of the agency shall He sus-

9 tained by the appeals officer unless the employee shows

3 that—

4 “(1) the agency’s procedures contained error that

5 substantially impaired the rights of the employee;

6 “(2) the demotion or removel was based on dis-

7 crimination prohibited by section 2302 (b) (1) of this
8 title; or

9 “(8) the decision to demote or remove was arbi-
10 trary or capricious.

1 “(f) This section does not apply to—

12 “(1) the demotion to the grade previously held of
13 a supervisor who has not completed the probationary
14 period under section 3321 (a) (2) of this title in an
15 initial supervisory position,

16 “(2) the separation or demotion of an individual
17 in the competitive service who is serving a proba-
18 tionary or trial period or who has not completed
19 one year of current continuous employment under other
20 than a temporary appointment limited to one year or
21 less, or
22 “(3) the separation or demotion of an individual
23 in the excepted service who has not completed one year
24 of current continuous employment in 'the same or similar
25 positions.
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. “§4304. Responsibilitiés of the Office of Personnel Manage-
ment

“(a) The Office of Personnel Management shall make
technical assistance available to agencies in the develop-
ment of performance appraisal systems.

“(b) If the Office of Personnel Management determines
that a system does not meet the requirements of this sub-
chapter (including regulations prescribed under section
4305), the Office of Personnel Management shall direct the
agency to implement an appropriate system or to correct
operations under the system, and .any such agency shall
take any action so required.

“8 4305. Regulations

“The Office of Personnel Management may prescribe
regulations to carry out the purposes of this subchapter,
except as it concerns any matter with respect to which the
Merit Systems Protection Board may prescribe regulations.”

(b) The item relating to chapter 43 in the table of
chapters for part III of title 5, United States Code, is
amended by striking out “‘Performance Rating” and inserting
in lieu thereof “Performance Appraisal” /

ADVERSE- ACTIONS

SEc. 204. (a). Chapter 75 of title 5. United States

.Code, isamended by striking out subchapters I and IT and

inserting in lieu thereof the following:

1
2
3
4
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“SUBCHAPTER I—SUSPENSION FOR 30 DAXS OR
LESS
“87501. Definitions
“For the purpose of this subchapter—

“(1) ‘employee’ means an individual in -the. com-
petitive service who is not serving a_probatiopary or
trial period under an initiel appointment or as a super-
visor or manager or who has completed 1 year of cur-
rent continuous employment in the same or similar
positions under other than a temporary appointment
limited to 1 year or less, but does not include—

“(A) an individual in the Senior Executive
Service;;

“(B) an individual occupying a position not in
the competitive service excluded from coverage of
this subchapter by regulation of the Office of Person-
pel Management; or

“(C) an individual whose position is in an
agency, or unit thereof, excepted from coverage of
the merit system principles pursuant to section
2301 (a) (2) (Bi of this title; and
“(2) ‘suspension’ means the placing of.an em-

ployee, for disciplinary reasons, in a temporary status

without duties and pay.
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© “87502. Actions covered

“This subchapter applies to a suspension for 30 days
or less, but does not apply to a suspension undér section 7532
of this title or an action initiated by the Special Counsel un-
der section 1206 of this title.
“8 7503. Cause and procedure

“(a) Under regulations prescribed by the Office of

Personnel Management, an employee may be suspended for
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30 days or less only for such cause as will promote the

=
=%

efficiency of the service.
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“(b) An employee against whom a suspension for 30

[
[\

days or less is proposed is entitled to—

13 “(1) a written notice stating reasons for the
14 proposed action;

15 “(2) a reasonable time to answer orally and in

16 writing and to furnish affidavits and other documentary

17 evidence in support of the answer;

18 “(3) be accompanied by an attorney or other
19 representative ; and

20 “(4) a written decision at the earliest practicable
21 date.

22 “§7504. Regulations
23 “The Office of Personnel Management may prescribe

24 regulations to carry out the purposes of this subchapter.
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“SUBCHAPTER II--REMOVAL; SUSPENSION FOR
MORE THAN 30 DAYS,-REDUCTION IN GRADE
OR PAY, OR FURLOUGH FOR 30 DAYS-OR LESS
“8 7511. Definitions; application
“(a) For the purpose of this subchapter—
“(1) ‘employee’ means—

“(A) an individual in the competitive service
who is not serving a probationary or trial period
under an initial appointment or as & supervisor or
manager or who has completed 1 year of current
continuous employment under other than a tempo-
rary appointment limited to 1 year or less; and

“(B) a preference eligible in an Executive
agency in the excepted service, and a preference
eligible in the United States Postal Service and
the Postal Rate Commission, who has completed one
year of current contiriuous service in the same or
similar positions;

“(2) ‘suspension’ has the meaning as set forth in
section 7501 of this title;

“(8) ‘grade’ means a level of classification under
a position-classification system;

“(4) ‘pay’ means the:rate of basic' pay fixed by

law or administrative action for the position held" by:

an employee; and
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1 “(5) ‘furlough’ means the placing of an employee
2 in a temporery gtatus without duties and pay because
3 of lack of work or funds or other nondisciplinary reasons.
4 “(b) This subohapter does not apply to an employee—
5 “(1) whose appointment is required to be con-
6 firmed by, or made by and with the advice and con-
7 sent of, the Senate;
8 “(2) whose position has been determined to be of
9 a confidential, policy-determining, or policy-advocating
10 character by—
1 “(A) the Office of Personnel Management for
12 & position that it has excepted from the competitive
13- service; or
14 “(B) the head of an agency for a position
15 which is excepted from the competitive service by
16 statute;
17 “(3) whose position is in the Senior Executive
18 Service; or
19 “(4) whose position is in an agency, or unit thereof,
20. excepted from coverage of the merit systems principles
21 pursuant. to section 2301 (a) (2) (B) of this title.

22 “(0) The Office of Personnel Management may provide
23 . for the application of this,subchapter to any position or
24 group of, pasitions excepted from the. competitive sexvice by
25 regulation of the Office of Personnel, Management.,
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“§7512. Actions covered

“This subchapter applies to—

“(1) aremoval;

“(2) a suspension for more than 30 days;

“(3) a reduction in grade;

“(4) a reduction in pay of an amount exceeding
one step of the employee’s grade or 3 percent of the
employee’s basic pay; and

“(5) a furlough for 30 days or less;

but does not apply to—

“(A) a suspension or removal under section 7532
of this title,

“(B) a reduction in force ‘action under section
3502 of this title,

“(C) the demotion of a supervisor who has not
completed the probationary period ander section 3321
(8) (2) of this title in an initial supervisory position
if such demotion is to the grade held immediately be-
fore becoming such a supervisor,

“(D) a demotion or removal under section 4303
of this title, or

“(E) an action initiated by the Special Counsel
under section 12086 of this title.

“§7513. Cause and procednre

“(a) Under regulations prescribed by the Office of Per-
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sonnel Menagement, an agency may take an action covered
by this subchapter against an employee only for suoh cause
as will promote the efficiency of the service.

“(b) An employee against whom an action is pro-

posed is entitled to—

“(1) at least 30 days’ advance written notice, ex-
c'ept when there is reasonable cause to believe the em-
ployee has committed a crime for which a santen;:a of
imprisonment can be imposed, stating specific reasons
for the proposed action;

“(2) a reasonable time to answer orally and in
writing and to furnish affidavits and other documentary
evidence in support of the answer;

““(8) be accompanied by an attorney or other repre-
sentative; and

“(4) & written decision and reasons therefor at the
earliest practicable date. )

“(e) An agency may in its discretion provide by regu-
lation for a hearing which may be in lieu of or in addition to
the opportunity to answer provided under subsection (b) (2)
of this section,

“(d) An employee against whom an action is taken
under this section is entitled to appeal to the Merit Systems
Protection Board under section 7701 of this title.

J.28-502—4
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-““(e) Copies of the notice of proposed action, the answer

- of .the- employee when written, a summary thereof when

made orally, the notice of decision and reasons therefor, and
any- order effecting an adverse action shall be maintained by

the agency and shall be furnished to the Merit Systems Pro-

-‘tection Board upon its request and to the individual affected

upon such individual’s request.
“§ 7514. Regulations

“The Office’ of Personnel Management may prescribe
regulations to carry out the ‘purposes of this' subchapter,
except as- it concerns any matter with respect to which the
Merit Systems Protection Board may prescribe regulations.”/{

(b) The table of sections for chapter 75 of title 5,

-United States Code, is amended by striking out all the items

preceding the item relating to subchapter IIT and inserting

in lieu thereof the following: -
“Chapter 75.—ADVERSE ACTIONS
'“SUBCHAPTER I--SUSPENSION OF 30 DAYS OR LESS

“7501. Definitions; application.
“7502. Actions covered.

“7503. Cause and procedure,
“7504. Regulations. - \

“SUBCHAPTER II-REMOVAL, SUSPENSION- FOR MORE
THAN 30 DAYS, REDUCTION IN GRADE OR PAY, OR
FURLOUGH FOR 30:DAYS OR LESS

‘7511. Definitions; application.
“7512. Actions covered..

“7513. Cause and procedure.
“T514. Regulations.”,
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APPEALS
SEc. 205. Chapter 77 of title 5, United States Code, is
amended to read as follows:

“Chapter 77.—APPEALS
“Sec.
“7701. Appellate procedures.
“7702. Judicial review of decisions of the Merit Systems Protection
Board.

“§ 7701, Appellate procedures

“(2) An employee, or applicant for employment, may
submit an appeal to the Merit Systems Protection Board
from any action which is appealable to the Board under

any law, rule, or regulation. An appellant shall have the

right to be accompanied by ‘an attorney or other representa- -

tive. The appeal shall be Processed in accordance with regu-
lations prescribed by the Board,

“(b) The Board may refer any case appealable to it te
an appeals officer, or a hearing examiner appointed under
section 3105 of this title, who shall make a decision—

“(1) on the record after receipt of the written
representations of the parties; or

“(2) where there are material issues of fact re-
qﬁiring Presentation of evidence, after conducting an
evidentiary hearing.

“(c) The decision of the agency shall be sustained by

the appeals officer or hearing examiner unless the employee
shows that—
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“(1) the agency’s procedures contained error that
substantially impaired the rights of the employee;
““(2) such decision was based on discrimination pro-
hibited by section 2302 (b) (1) of this title; or
“(8) such decision was arbitrary or capricious.

“(d) Any decision under subsection (b) of this section
shall be final unless a party to the appeal or the Office of
Personnel Management petitions the Board for a review
within 30 days after receipt of the decision, unless the Board,
for good cause shown, extends the 30-day period or reopens
end reconsiders a case on its own motion. One member of the
Board may grant a petition or otherwise direct that & deci-
sion be reviewed by the full Board. This procedure shall not
apply if, by law, a decision of a hearing examiner is required
to be acted upon by the Board.

“(e) (1) Subject to paragraph (2) of this subsection,
in the case of any complaint of discrimination which under
title VII of the Civil Rights Act of 1964 (42 U.8.C. 2000e
et seq.) is required to be heard by the Board, an appeals
officer assigned to hear discrimination complaints filed under
section 717 (b) of the Civil Rights Act of 1964 (42 US.C.
2000e-16 (b) ) may make a decision on the fecord or con-
duct an evidentiary hearing, as the circumstances may war-
rant, pursuant to regulations. prescribed by the Board.

“(2) An appeal may be heard under paragraph (1) of
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this subsection if the employee, or applicant for Federal

--employment, submits the discrimination complaint to -the

agency, which shall have 60 days to resolve the complaint.
If the complaint is not resolved to the satisfaction of the
complainant or if the agency fails to issue a final decision
thereon within 60 days, the complainant may appeal to the
Board. Such an appeal must be submitted within 30 days of
notice to the complainant of the agency’s decision or follow-
ing expiration of the 60-day period if the agency has failed
to issue a decision on the complaint. Class complaints of
discrimination may be processed by an appeals officer pur-
suant to regulations prescribed by the Board.
“(f) Members of the Board and hearing examiners or
appeals officers :;ssigned by the Board may—
“(1) consolidate appeals filed by two or more
appellants, or
“(2) join two or more appeals filed by the same
appellant and ‘hear and decide them concurrently,

if the Board or the appeals officer, as the case may be,

determines in its discretion that such action could result in-

the appeals’ being processed more expeditiously and such
action would not prejudice the parties.
“(g) Notwithstanding any other provision of law, an

employee who has been affected by an action appealable:

to the Board and who alleges that discrimination prohibited
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- by section 2302{b) (1) of this title was a basis for the

‘action shall have both the issue of discrimination and the

appealable action decided by the Board in the appeal deci-
sion under the Board’s appellate procedures.

“(h) Members of the Board, hearing examiners, and
appeals officers assigned by the Board may require payment
by the agency which is the losing -party to a proceeding
before the Board, of reasonable attorney fees incurred by

an employee, if the employee is the prevailing party and

- the deciding official or officials determine that payment by

the agency is warranted on the grounds that the agency’s
action was wholly without basis in fact or law.

“(i) The Board may, by regulation, provide for alterna-
tive methods for settling matters subject to the appellate
jurisdiction of the Board. A decision under such a method
shall be final, unless the Board reopens and reconsiders a
case at the request of the Office of Personnel Management
under subsection (c) of this section.

“(j) The Merit Systems Protection Board may pre-
scribe regulations to carry out the purposes of this section.
“§7702. Judicial review of decisions of the Merit Systems

Protection Board

“(a) Any employee, or applicant for employment,

adversely affected or aggrieved by a final order or decision
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oik;xhe Merit Systems Protection Board may obtain judicial
réview of such an order or decision.

“(b) A petition to review & final order or decision
of the Board shall be filed in the Court of Claims or a
United States Court of Appeals as pfovided in chapters 91
and. 158, respectively, of title 28, eX(;,ept for aé:tions filed
in.the United States district courts under section 717 (c)
of the Civil Rights Act'of 1964 (42 U.S.C. 2000e-16 (c) ),
under section' 15 of the- Age Discrimination in Employment
Act of 1967 (29 U.S.C. 633a(c) ), or under section 8715
or 8912 of this title. Notwithstanding any other provision
of law, aiiy petition for review must be filed within 30 days
after the date the petitioner received notice of the final
order or decision of the Board.

“(c) In cases filed in the-United States Court of Claims
or a United States. Court of Appeals, the court shall re-
view-the administrative reéord for the purpose of determin-
ing whether the ﬁndmgs were arbitrary or capricious, and
not in.aecordance  with law, and whether the procedures re-

quired by statute and regulations were followed. The admin-

- istrative findings of the Board are conclusive if supported by

substantial evidence in the administrative record. If the
court determines that further evidence is necessary, it shall
remand the case to the Board. The Board, after such fur-
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ther proceedings as may be required, may modify its findings,
and shall file with the court the record of such proceedings.
The findings of the Board are conclusive if supported by
substantial evidence in the administrative’ record as sup-
plemented.

“(d) The Director of the Office of Personnel Manage-
ment may obtain review of any final order or decision of
the Board by filing a petition for judicial review in the
United States Court of Appeals for the District of Columbia
if the Director disagrees with a legal interpretation by the
Board of a law, rule, or regulation involving personnel
mansagement and for which such Office has official respon-
sibility. In addition to the named respondent, the Board
and all other parties to the proceedings before the Board
shall have the right to appear in the proceeding before the
Court of ‘Appeals. The granting of the petition for judicial
review shall be at the discretion of the Court of Appeals.”.

'TECHNIOAL AND CONFORMING AMENDMENTS

SEO. 206. Section 2342 of title 28, United States Code,

‘{s‘amended—

(1) by striking out “and” at the end of paragraph
(3),

(2) by striking out the period at the end of para-
graph (4) and inserting in lieu thereof ; and”, and
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(3) by adding at the end thereof the following new
paragraph:
“(5} all final orders of the Merit Systems Protec-
tion Board except as provided for in section 7702 (b)
of title 5.”,
TITLE III-STAFFING
[Material to be supplied later.]
TITLE IV—SENIOR EXECUTIVE SERVICE
COVERAGE

SEC. 401. (a) Chapter 21 of title 5, United States Code,
is amended by inserting after section 2101 the following
new section:
“§2101a. The Senior Executive Service

“The ‘Senior Executive Bervice’ consists of positions
properly classified above General Schedule 15 and below
Executive Level ITI, or their equivalents, which meet the
definition in section 3132 (2) (2) of this title, which, except
for those in the Foreign Service, are not filled by Presidential
appointment requiring Senate confirmation, and which are
not excluded as provided for in section 3132 (a) (1) and
(c) of this title.”,

(b) Section 2102 (a) (1) of title 5, United States Code,
is amended by strikmg out the “and” at the end of subpara-
graph (a) ; and by inserting an “and” at the end of sub-
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paragraph (B) ; and by adding at the end thereof the fol-
lowing new subparagraph:
“(C) Positions in the Senior Executive Service.”.

(¢) Section 2103 (a) of title 5, United States Code, is
amended by striking out the period at the end thereof and
inserting in liea thereof the following: “or the Senior
Executive Service.”,

(d) .Section 2108 (3) of title 5, United States Code, is
amended—

(1) in subparagraph- (G) (iii), by .striking out
the period and inserting in lieu thereof a semicolon; and
(2) by inserting at the end thereof the following:

“but does nob include applicants for, or members of, the

Senior Executive Service.”.

‘(e) The analysis for such chapter 21 is amended by
inserting after the item relating to seéction 2101 the follow-
ing new item:

“2101a. The Senior Executive Service.”,
AUTHORITY FOR EMPLOYMENT

SEc. 402. (a) The chapter analysis of chapter 31 of
title 5, United States Code, is amended—
(1) by striking out the heading for chapter 31 and
inserting in lieu thereof the following -
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“CHAPTER 31.—AUTHORITY FOR EMPLOYMENT
“SUBCHAPTER I—EMPLOYMENT AUTHORITIES";
(2) by inserting at the end thereof the following :

“SUBCHAPTER II—THE SENIOR EXECUTIVE SERVICE
“Sec.
“8181. The Senior Executive Service.
“8182. Definitions and exclusions.
“8188. Authorization for number of Senjor Exccutive Service positions.
“8134. Limitations on noncareer Senior E: ve Serviea i
“8185. Biennial report.
“8186. Regulations.”;

(3) by inserting after section 3112, as ada d by:

this Act, the following new subchapter:
“SUBCHAPTER II—-THE SENIOR EXECUTIVE
SERVICE
“§3131. The Senior Executive Service

“(a) It is the purpose of this subchapter to establish,.

and provide for a Senior Executive Service in order to
insure that the executive management of the Government
of the United States is of the highest quality and is respon-
sive tb the needs, policies, and goals of the Nation, The Sen-
ior Executive Service shall be administered in such manner
as to accomplish the following objectives:
“(1) provide for a compensation system, including
salary, benefits, incentives, and other conditions of em-

ployment, designed to attract, reinforce, and retam ex-

cellent ‘Government executives;
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“(2) establish a positive correlation between execu-
tive siccess and compensation and rétention, with
executive success to be measured on the ‘basis of in-
dividual performance and organizational accomplishment
(including such factors as improvements in efficiency,
productivity, and quality of work or service, cost sav-
ings, and timeliness of performance) ;

“(3) assure that executives are accountable and
responsible for the effectiveness and productivity of
employees under them ;

“(4) make tenure as an executive contingent on
successful performance;

“(5) recognize exceptional accomplishment;

“(6) enable the head of an agency to reassign’

and ‘transfer Senior Executive Service employees to
best accomplish its mission;

“(7) provide for. severance pay -and placemeni:
assistance for those who are removed from the Semor
Ezxecutive Service for nondisciplinary reasons;

“(8) protect Senior Executive Service employees
from arbitrary or capricious actions H

“(9) provide for both program -continaity and
policy advocacy in the management of public programs;

“(10) maintain a merit personnel system free of

improper political interference ;
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“(11) insure accountability for honest, economical,
and efficient Government;

“(12) assure faithful adherence to the law, rules,
and regulations relating to equal employment oppor-
tunity, political activity, and conflicts of interests; and

“(13) provide for the systematic development of
talented and effective executives and for the continuing

development of incumbents.

9 “§3132. Definitions and exclusions
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“(a) For the purpose of this subchapter—

“(1) ‘agency’ means an executive agency, except
a Government corporation and the General Accounting
Office, but does not include—

“(A) any agency or unit thereof excluded from
coverage by the President under subsection (c) of
this section; or

‘“(B) the Central Intelligence Agency, the De-
fense Intelligence Agency and the National Secu-
rity Agency, and, as determined by the President,
an executive agency or unit thereof whose principal
function is the conduct of foreign intelligence or
counterintelligence activities.

“(2) ‘Senior Executive Service position’ means a

position above the GS-15 or equivalent level in which

the incumbent—

[
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“(A) directs the work of an organizational
unit;

“(B) is held accountable for the success- of
specific line or staff programs or projects;

“(C) monitors the progress of the organization
toward goals and periodically evaluates and makes
appropriate adjustments to such goals;

“(D) supervises.the work of einployees other
than personal assistants; or

“(E) " exercises other imporiant policymaking
or executive functions;

“(8) ‘executive’ means a member of the Senior
Executive Service; "

“(4) C‘career reserved position’ means a position
which can only be filled by a career appointee and to
which it is justifiable to restrict appointment to career
employees in order to insure impartiality, or the public’s
confidence in thg impartiality, of the Government;

“(5) ‘general position’ means any position, other
than those identified as career reserved positions, which
may be filled by either a career or. noncareer appointee
or under a limited emergency or term appointment;

“(6) ‘career. appointee’ . means an individual ap-

pointed to & Senior Executive Service position based on

selection through a competitive staffing’ process con-
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1 sistent. with Office of Porsonnel Management regulations
2 and, in the case of initial appointment, approval of
3 executive inﬁmtions by the ‘Office of Personnel
4 Management; ' o
5 “(7) ‘noncareer appointee’ means an individual ap-
6 pointed to a Senior Executive Service position without
7 approval of executive dunliﬁcaédnsl ‘By the Office of
8 Personnel Management;

9 “(8) ‘limited emergency‘ é;pl)'oi'ntll"xénf’ ‘means a
10 nonrenewable appointment'not to exceed .1A8 months to
1 a position.established to meet a bona fide, unnnticiﬁ:;fed,
12 urgent need; and
13 “(9) ‘limited term appointment’ means. a mnon-
14 renewable appointinent for a term of three yéars or
15 less to a posiﬁon the duties of which will expire 'Hﬁﬁng

16 that time period.

17 “(b) For purposes of paragraph (4) of subsection
18 (&) of this section, the Office of Personnel Management
19 shall prescribe the pbsition criteria and regulations governing
90 the designation of career reserved positions. The designation
o1 of a career reserved position shall be ‘made by the agency;
29 nondesignatioxi is subject to post audit by the Office of Per-
93 somnel Management.

24 “(c) An agency may‘ﬁle ‘with- the Office 'bf Personnel
95 Management an application, setting forth reasons ‘why it,
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or a unit thereof, should be excluded from placing positions
in the Senior Executive Service. The Office of Personnel
Management shall review the application and reasons and
undertake such other investigation as it considers appropriate
to determine whether the agency or unit should be excluded
from coverage of this subchapter. Upon completion of its
review, the Office of Personnel Management shall recom-
mend to the President whether the agency or unit should
be so excluded, upon written determination by the President.

“(d) Any agency or unit which is excluded from
coverage under subsection (c) of this section shall make a
sustained effort to bring its personnel system into conformity
with the Senior Executive Service insofar as is practicable.

“(e) The Office of Personnel Management may at any
timé recommend to the President that the exclusion from
coverage previously granted to an agency or unit under
subsection (c) of this section be revoked. The revocation of
the exclusion shall be effected upon written determination of
the President.

“(f) If any exclusion from this subchapter of any agency
or agency unit is made under subsection (c) of this section,
the Office of Personnel Management forthwith shall transmit
to Congress, for reference to the appropriate committee of
the Senate and the appropriate committee of the House of

Representatives, information concerning the exclusion.
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“(g) The Office of Personnel Management shall also
forthwith transmit to Congress, for reference to the ap-
propriate committee of the Senate and the appropriate cotn-

mittee of the House of Representatives, information as to aty

1
2
3
4
5 Trevocation of exclusion made under subsection (d) of this
¢ Section.

7 “§3133. Authorization for number of Senior Executive
8 Service positions

9

“(2) Each agency shall in each odd-numbered calendar

10 Yyear—
1 “(1) examine its total needs for Senior Executive
12 Service positions for the two fiscal years beginning after

13 such calendar year; and
14 “(2) submit to the Office of Personnel Manage-
15 ment, in accordance with regulations prescribed by the

16 Office, a written request for authority to establish the

17 specific number of positions as Senior Executive Service
18 positions for such fiscal years, including the titles and
19 justifications for each change to the list of career reserved
20 positions.

21 “(b) Each agency request submitted under subsectidn

22 (a) of this section shall be based on the following factors:
23 “(1) the anticipated program activity and budget

24 requests of the agency for the two fiscal years involved;
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“(2) the anticipated level of work to be performed
by the agency in such fiscal years; and
“¢(3) such other factors as may be prescribed from
. time to time by the Office of Personnel Management.
“(c) The Office of Personnel Management, upon con-
sultation with the Office of Management and Budget, shall
; review -the request of each agency and, subject to section
3135 of this title, shall authorize for each fiscal year—
“(1) the establishment of a specific number of
Senior Executive Service positions in each agency; and
“(2) the number of positions in the entire Senior
-Executive Service together with an unallocated pool of
not more than 5 percent of the number of allocated
positions.

-“(d) Authorizations made under subsection (c) of this

. section shall remain in effect until changed in accordance

- with subsection -(e), (g), or (h) of this section.

““(e) Each agency may submit to the Office of Per-
sonnel Management, in accordance with regulations pre-
scribed by the Office, a written request for adjustments to its
authorized number of Senior Executive Service positions.
The Office may, on its own initiative, make reductions in the

- number of positions assigned to particular agencies.

“(f) Ewh agency adjustment request submitted under

subsection (e) of this section shall be submitted in such

8EE1
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form as the Office of Personnel Management shall prescribe
and be besed on the then current budget and program ac-
tivity in the agency.

“(g) Subject to subsections (e) and (f) of this sec-
tion, the Office of Personnel Management may adjust the
allocations made under subsection (c) of this section. The
total of all adjustments made during a fiscal year under this
subsection may not enlarge the Senior Executive Service
beyond the number identified in subsection (c) of this
section.

“(h) The numbers of positions recommended in the
report from the Office of Personnel Management to the Con-
gress, provided for in section 3185 of this title, relating to
the projected number of positions in the total Senior Execu-
tive Service and in each agency, shall be the authorized
number effective beginning on October 1 following submis-
sion of the report.

“§ 3134. Limitations on noncareer Senior Executive Service

appointments

“(a) On or before December 31 of each year, each’

agency shall—
“(1) examine its needs for employment of non-
career Senior Executive Service appointees for the fiscal
year beginning in the following year; and

“(2) submit to the Office of Personnel Manage-
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ment, in accordance with regulations prescribed by the
Oﬂice, a written request for authority to make a specific
number of noncareer Senior Executive Service appoint-

ments for each fiscal year.
“(b) The number of noncareer appointments for each
agency will be determined annually by the Office of Personnel
Management according to demonstrated need of the agency

- for such positions, provided that the number of noncareer

. appointees to the Senior Executive Service, governmentwide,

does not exceed 10 percent of the total number of Senior

Executive Service positions, governmentwide, based on the

-authorizations. made according to sections 3133 of. this title ~

and provided that an agency with four or more Senior
Executive Service positions shall be authorized to fill such
positions only to the extent the proportion of positions filled
a3 noncareer.does not exceed 25 percent of that poroportion

which was authorized i the agency on the date of enactment

_of this Act, whichever is greater.

“(c) The number of noncareer positions authorized for

- any agency under subsections (a) and (b) of this section

may be adjusted by the Office of Personnel Management for

emergency needs that were not anticipated when the original

_authorizations were made, except that the number of non-

career executives, governmentwide, shall not exceed 10 per-

cent’of the total number of Senior Executive Service positions. .

6€€T



© ® =N o W o W N

O B B B e e e
R B R 85 & 58 5 & Rk BB EB

8 R

69
“83135. Biennial report
“(a) The Office of Personnel Management shall submit
to each House of the Congress, at the time the budget is
submitted by the President to the first session of each Con-
gress, a report on the Senior Executive Service. The report
shall include—

“(1) the current authorized number of positiops
then prescribed in the Senior Executive Service, the
number of such positions allocated to each agency, the
titles of positions which are career reserved, and the pro-
jected number of positions to be authorized for the next
two fiscal years;

“(2) each exclusion in the then current fiscal year
from this subchapter of any employee or group of em-
ployees under authority of section 3132 (c) of this title;
and

“(3) the percentage of agency executives at each
pay rate, statistical date on the distribution and amou;;t
of performance awards in the agency, the proportion of
career and noncareer executives employed by each
agency, and such other information on the overall pro-
gram for the management of the Senior Executive Serv-
ice as the Office of Personnel Management considers

appropriate.
* (b) The Office of Personnel Management shall submit

70
1 to each House of the Congress, at the time the budget is sub-
2 mitted to the second session of each Congress, an interim
3 report showing adjustments to the biennial report as au-
4 thorized in section 3133 (e), (f), and (g) of this title.
5 *“§3136. Regulations
6 “The Office of Personnel Management shall prescribe
7 regulations necessary to carry out the purpose of this sub-
8 chapter.”.
9 (b) Section 3104 (a) of title 5, United States Code, is
10 amended by inserting “nonexecutive” after “establish”.
11 (c) Section 3109 of title 5, United States Code, is
12 amended by inserting at the end thereof the following new
13 subsection:
14 “(c) DPositions in the Senior Executive Service may
15 not be filled under the authority of subsection (b) of this
16  section.”.
17 EXAMINATION, CERTIFICATION, AND APPOINTMENT
18 SEc. 403. Chapter 33 of title 5, United States Code, is
19 amended—
20 (1) by inserting the following in the chapter

21 analysis after the item relating to section 3385:

' “SUBCHAPTER VIII—APPOINTMENT, PLACEMENT, TRAN!
NT, S-
FER, AND DEVELOPMENT 5 5
TER, ANI IN THE SENIOR EXECUTIVE

“Bee.
““8391. General provisions applicable to career
dg::: S;;;. 2P cs to the Senior Executive Servica.
A intments to career positions in the Seni ecuti i
5 PP s nior E: t]
u:::;. Limited appointments to the Senior Executive Ser:le:: o Service
o305 leu:enc u:c; transfer within the Senior Executive Service.
; . o - A
Wiy Rewguhrio ne:"; or and within the Senior Executive Service.
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(2) by adding at the end thereof the following new
subohapter:

«§UBCHAPTER VIII—APPOINTMENT, PLACE-
MENT, TRANSFER, AND DEVELOPMENT IN
THE SENIOR EXECUTIVE SERVICE

“§ 3391. General provisions applicable to carrier executives
“(a) There shall be qualification standards for all

career reserved positions which shall meet the requirements

established by the Office of Personnel Management.

“(b) Appointees shall meet the quelifications of the
career reserved positions to which they are appointed.

“(c) The appointing authority is responsible for de-
termining that a selectee meets the qualification require-
ments of a particular career reserved position.

“(d) Discrimination on account of race, color, religion,
national origin, sex, marital status, age, and handicapping
condition is prohibited.

“(e) Career appointees in the Senior. Executive Serv-
ice who accept Presidential appointments requiring Senate
confirmation shall continue to be covered by the basic .pay,
performance awards, incentive awards, severance pay, re-
tirement, and leave provisions of this title.

“§ 3392. Career appointments to the Senior Executive Serv-

ice

“(a) Career recruitment may—

“(1) include all current Federal employees; or
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“(2) be open to Federal employees and persons

outside of Government.

“(b) The recruitment process shall attempt to reach all
groups of qualified applicants, including women and minor-
ities as designated by the Office of Personnel Management,
and applicants with handicapping conditions.

“(c) Competitive staffing shall be conducted by an
agency eXecutive resources board and the staffing process
shall meet requirements established by the Office of Per-
sonnel Management.

“(d) The Office of Personnel Management may ap-
point members of qualifications review boards from within
and outside the Federal service to certify the executive

qualifications of candidates for entry into the Senior Execa-

tive Service, according to regulations promulgated by the

Office of. Personnel Management. The Office of Personnel
Management shall appoint as members of qualification re-
view boards persons knowledgeable about the field of public
management and other occupational fields relevant to the
type- of occupation for which an individual is being con-
sidered. The Office of Personnel Management, working with
the various Review Boards, shall set the criteria for estab-
lishing executive qualifications for appointment to the Senior

Executive Service. Such criteria shall mclude—

|52
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“(1) demonstrated performance in managerial
work ;

“(2) successful participation in a centrally spon-
sored or agency career executive development program
approved by the Office of Personnel Management; and

“(3) unique or special individual qualities predic-
approved by the Office of Personnel Management; or
tive of success to apply in those cases in which an out-
standing candidate would otherwise be excluded from
appointment.

“(e) Employees with career status from other Gov-
ernment personnel systems shall have their executive
qualifications approved by the Office of Personnel Manage-
ment for career appointment.

“(f) Discrimination on account of political affiliation is
prohibited.

“(g) Employees entering the Senior Executive Service
under career appointments shall serve a 1-year probationary
period.

“(h) The title of each career reserved position shall be
published in the Federal Register.

“§3393. Appointments to general positions in the Senior
Executive Service

“(a) Each agency shall, after consultation with the
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Office of Personnel Management, establish qualification stand-
ards for all general positions. Such stondards shall, to the
maximum extent practicable, conform to qualification stand-
ards established by the Office of Personnel Management for
comparable career reserved positions. The appointing au-
thority is responsible for determining that an individual
appointed to a general position meets the qualifications
established for that position.

“(b) The employee given a noncareer appointment
may be removed by the appointing authority.

“(c¢) Employees given noncareer appointments do not
acquire credit toward career status.

“(d) Noncareer appointments cannot be made to career
reserved positions as defined in section 3132 (b) (4) of
this title.

“§3394. Limited appointments to the Senior Executive
Service

“(a) Limited emergency appointments to the Senior
Executive Service—

“(1) may only be made when filling new positions
established under a bona fide emergency as defined in
the regulations of the Office of Personnel. Management;

“(2) may not exceed 18 months and are not re-

newable; and
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“(3) may be filled by the agency without regard
to the competitive merit staffing process.

“(b) Limited term appointments—

“(1) may only be made for positions the duties
of which will expire in three years or less;

“(2) are not renewable; and

“(3) may be filled by the agency without regard
to the competitive merit staffing process.

“(c) Service under a limited appointment is not cred-
itable toward the probationary service requirements of sec-
tion 3392 of this title for a career appointment in the Senior
Executive Service.

“(d) The Office of Personnel Management shall approve
use of limited appointment authority before an appointment
under this authority may be made.

“§ 3395. Placement and transfer within the Senior Execu-
tive Service

“(a) An executive with a career appointment—

“(1) may be reassigned to a Senior Executive

Service position in the same agency;

“(2) may transfer to a Senior Executive Service
position in another agency ; and
“(3) may request assignment outside the Semior

Executive Service.
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“(b) An executive with a limited appointment—

“(1) may be reassigned to another Senior Execu-
tive Service position which meets the criteria under
which the executive was appointed, except that con-
tinuous service in any one agency under a limited emer-
gency appointment may not exceed 18 months and
under & limited term appointment may not exceed three
years;

“(2) may not be given a career appointment in the
Senior Executive Service except under the competitive
merit staffing process; and

“(3) may not be given another limiteu appointment
in the same agency after completing the maximum
period of service authorized for the employee’s original
appointment, within one calendar year of the expiration
of the limited appointment.

“(c) An executive with a noncareer appointment—

“(1) may be reassigned to any general Senior
Executive Service position in the same agency;

“(2) may transfer to a general Senior Executive
Service position in another agency;

“(3) may be appointed to a noncareer position out-
side the Senior Executive Service; and

“(4) may not be given a career appointment ex-

cept under the merit staffing process.
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“(d) A career executive may not be involuntarily
reassigned, or removed from the Senior Executive Service
within 120 days after the appointment of an agency ahead
unless such reassignment or removal is based on an un-
satisfactory rating received by the executive prior to the
appointment of the agency ahead.

“83396. Development for and within the Senior Executive
Service

“(a) The Office of Personnel Management shall estab-
lish programs for the systematic development of candidates
for the Senior Executive Service or require the establish-
ment of such programs by agencies which meet criteria pre-
scribed by the Office of Personnel Management.

“(b) The Office of Personnel Management shall estab-
lish programs for the continuing development of executives
or require the establishment of such programs by agencies
which meet criteria prescribed by the Office of Personnel
Management.

“(c) The Office of Personnel Management shall assist
agencies in the establishment of programs required under
subsections (a) and (b) of this section and shall monitor

the implementation of such programs. The Office of Person-

nel Management shall direct agencies to take corrective action

where required.
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“(d) Tt shall be the duty of the Office of Personnel Man-
agement to encourage and assist individuals to improve
their skills and increase their contribution by service in a
variety of agencies as well as by accepting temporary place-
ments in State or local governments or in the private sector.

“(e) An agency head may grant sabbatical leave with
full pay and benefits to a career executive for a sabbatical
period not exceeding eleven months to permit such person
to engage in study or uncompensated work experience which
will contribute to the individual’s development and effective-
ness. The agency head may authorize travel and per diem
costs ‘where essential to the developmental period. A seb-
batical leave may not be granted more than once in a ten-
year period. To be eligible for a sabbatical leave the indi-

vidual must have completed at least seven years of Federal

* service in & position ‘with a level of duties and responsibilities

equivalent to the Semior Executive Service and includ-
ing at.least two years as a member of the Senior Executive
Service.
“§ 3397. Regulations

“The Office of Personnel Management shall prescribe
regulations necessary to carry out the purpose of this sub-
chapter.”.

429!




e

79
RETENTION PREFERENOCE
Sgo. 404. Chapter 35 of title 5, United States Code, is
amended—

(1) by adding at the end of the chapter analysis

o W W N

the following new items:

«SUBCHAPTER V—REMOVAL, REINSTATEMENT, AND
GUARANTEED PLACEMENT PROVISIONS IN THE SEN-
IOR EXECUTIVE SERVICE

“Sec.

«g591. Removal from the Senior Executive Service.

8592, Reinstatement in the Senior Executive Service.

43593, G teed pl t in other p 1 syst

agsos. Regulations.”;

(2) by adding at the end of subsection (b) of sec-

6
7 tion 3501 the following new sentence: “This subchapter
8 does not apply to employees in the Senior Executive
9 Service.”; and

10 (3) by adding at the end thereof the following new
1n subchapter:

12. “SURCHAPTER V—REMOVAL, REINSTATEMENT,
13 'AND GUARANTEED PLACEMENT PROVISIONS
14 IN THE SENIOR EXECUTIVE SERVICE

15 «g3591. Removal from the Senior Executive Service

16 “(a) Career appointees may be removed from the

1T Senior Executive Service—

18 “(1) during the one-year period of probation in the
19 Senior Executive Service;

80

«(2) for less than fully successful executive per-
formance appraisals determined under the provisions of
subchapter IT of chapter 43 of this title; or

“(3) for misconduct, neglect of duty, or mal-
feasance.

“(b) Limited emergency appointees maY be removed at
any time from the Federal service by the appointing anthor-
ity and shall be separated after 18 months.

“(c) Limited term appointees may he removed at any
time from the TFederal service hy the appointing authority
before the expiration of that period and shall be separated
after 3 years. '

“(d) Noncareer employees can be removed at any
time from the Federal eerviee by the appointing anthority.
“g 3592. Reinstatement in the Senior Executive Service

«A former Senior Executive Service employee With ca-
reer status may be reinstated to any Senior Executive Serv-
ice position if—

“(1) the individual has successfully completed the
probationary period in the Senior Executive Service;
and

“(2) the reasons for leaving the Senior Executive
Service was not for misconduct, neglect of duty, mal-

feasance, or less than fully successful performance.

129"
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“§ 3593. Guaranteed placement in other personnel systems

“(a) Career appointces who are appointed from a
career or career-type position within the civil service as
determined by the Office of Personnel Management and who
are removed for reasons other than misconduct, neglect of
duty, or malfeasance from the Senior Executive Service
during Senior Executive Service probation shall have the
right to placement in a Federal position outside the Senior
Executive Service.

“(b) Career appointees who are removed from the
Senior Executive Service for less than fully successful per-
formance and not for misconduct, neglect of duty, or mal-
feasance, shall have the right to placement in g Federal
position outside the Senior Executive Service.

“(c) Career appointees in the Senjor Executive Service
who accept Presidential appointments outside the Senior
Executive Service and who leave these appointments for
reasons other than misconduct, neglect of duty, or mal-
feasance shall have the right to placement in the Senior
Executive Service if the appointee applies within 90 days
after the separation from the Presidential appointment,

“(d) For purposes of subsections (a) and (b) of this

section, placement shall be in a continuing career position'

<
equivalent to at least a GS-15 and at either the salary held
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prior to Senior Executive Service appointment or. 5 salary
which is equal to the last Senior Executive Service bage pay,
whichever is higher. Placement shall not cause the separation
or reduction in grade of any other employee in the agency.

“(e) Career appointees removed from the Senior Execu-
tive Service whose base Pay exceeds the top pay rate for
the position into which they are placed shall retain their
pay. If there are comparability increases under section 5305
of this title, these employees will receive half of each com-
Parability increase until their Pay equals the top rate payable
for their position,
“§ 3594, Regulations

“The Office of Personnel Management shall prescribe
regulations necessary to the administration of this
subchapter.”,

PERFORMANCR RATING
SEC. 405. Chapter 43 of title 5, United States Code,

.is amended—

(1) by inserting at the end of the chapter analysis:

“SUBCHAPTER II—PERFORMANCE APPRAISAL IN THE
S SENIOR EXECUTIVE SERVICE

“4311. Senior Executive Service Pperformance appraisal systems,
“4312. Criteria for performance appraisals, i
“4313. Ratings for executive parformance appraisal,

“4314, Regnlntions.”; and

(2) by adding at the end thereof the following ;
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“SUBCHAPTER II—PERFORMANCE APPRAISAL
IN THE SENIOR EXECUTIVE SERVICE
“§4311, Senior Executive Service performance appraisal
systems

“(a) Each agency, as defined by section 3132 (a) of
this title shall, in accordance with standards established by
the Office of Personnel Management, develop one or more
performance appraisal systems designed to—

“(1) provide for systematic appraisals of job per-
formance of individuals in the Senior Executive Service;

“(2) encourage excellence in performance for in-
dividuals in the Senior Executive Service ; and

“(8) link the performance of each individual in
the Senior Executive Service with eligibility for re-
tention and performance awards.

“(b) Each performance appraisal system for individuals
in the Senior Executive Service shall provide—

“(1) that performance requirements for each in-
dividual be established in consultation with the indi-
vidual at the beginning of the rating period and
communicated to the individual ;

“(2) for written appraisals of performance based
on the accomplishment of the previously established
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personal and organizational performance requirements;
and
“(3) that each individual be shown the appraisal
and rating and given an opportunity to respond in writ-

ing and have the rating reviewed by an employee in a

higher managerial level in the agency prior to final

action by the agency head.

“(c) Upon determination by the Office of Personnel
Management that an agency performance appraisal system
does not meet the requirements of this subchapter and the
regulations prescribed thereunder, the Office of Personnel
Management shall order corrective action.

“§ 4312, Criteria for performance appraisals

“Appraisals of managerial success in the Senior Execu-

tive Service shall—
“(1) take into account both individual performance
and organizational accomplishment, and
“(2) be based on factors such as—
“(A) improvements in efficiency, productivity,
and quality of work or service;
“(B) the effectiveness and productivity of the
employees for whom the executive is responsible;
“(C) cost savings or cost efficiency; and

“(D) timeliness of performance.
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“§4313. Ratings for executive performance appraisal

“(a) Bach performance appraisal system shall provide
for annual summary ratings representing a number of levels
of performance including one or more fully successful levels,
a level of performance which is minimally satisfactory, and
an unsatisfactory level.

“(b) The head of cach agency shall establish a system
to appraise the performance of members of the Senior Execu-
tive Service. The system shall provide that the appraisal
will—

“(1) be preceded by a review and appraisal of
requirements and accomplishments by a Performance
Review Board established under regulations of the Office
of Personnel Management. When the performance of a
career executive is being appraised the Performance
Review Board must include at least one career member.
The Performance Review Board shall advise the appoint-
ing authority who rates the executive;

“(2) take place at least annually, except that no
evaluation of a career employee shall be initiated within
120 days after the beginning of a new administration,
and permit the assignment of an unsatisfactory rating

at any time during the performance appraisal period;

86
“(3) not be appeslable to the Merit Systems Pro-
tection Board and
“(4) have the following results:

“(A) career employees receiving ratings at
any of the fully successful levels may be given per-
formance awards as prescribed in section 5384 of
this title;

“(B) an unsatisfactory rating requires correc-
tive action by removal of the employee from the
current position through reassignment, transfer, or
separation from the Senior Executive Service except
that employees who receive 2 unsatisfactory annual
ratings in 5 consecutive years shall be separated
from the Senior Executive Service, and

“(C) employees who twice in any 3-year period
receive a less than fully successful annual }aﬁng shall
be separated from the Senior Executive Service.

“8 4314. Regulations

«The Office of Personnel Management may preseribe
regulations necessary for the administration of this sub-
chapter.”.

INCENTIVE AWARDS AND RANKS

SEC. 406. (a) Chapter 45 of title 5, United States Code,
is amended by adding at the end thereof the following new

section:
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“§ 4507. Incentive awards and ranks in the Senior Execu-
tive Service

“(a) (1) The head of each agency shall annually sub-
mit to the Office of Personnel Management a list of career
executives he believes should be appointed as a Meritorious
or Distinguished Executive.

“(2) Subject to subsections (b) and (c) of this sec-
tion, the Office of Personnel Management shall review such
list and submit to the President a list of executives it believes
should be so appointed.

“(8) The President shall confer the rank of—

“(A) Meritorious Executive on any such executive
who has demonstrated sustained excellence in his posi-
tion, and

“(B) Distinguished Executive on any such execu-
tive who has demonstrated sustained extraordinary
accomplishment.

“(b) No more than 5 percent of the members of the
Senior Executive Service may be appointed to the rank of
Meritorious Executive in a calendar year. No more than 15
percent of the active duty members of the Senior Executive
Service may hold the rank of Meritorious Executive.

“(c) No more than 1 percent of the active duty mem-
bers of the Senior Executive Service may hold the rank of

Distinguished Executive.
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“(d) Receipt of a meritorious rank shall entitle the
individual to an annual award of $2,500 for a period of five
years of active service in the Senior Executive Service.

“(e) Distinguished Executives shall receive an annual
award of $5,000 for a period of five years of active service in
the Senior Executive Service.

“(f) An employee in the Senior Executive Service ap-
pointed by the President to another position outside the
Senior Executive Service shall be entitled to continue to
receive any incentive award granted for service before such’
appointment.”.

(b) The analysis for such chapter 45 is amended by
adding at the end thereof the following new item:

“4507. Incentive awards and ranks in the Senior Executive Service.”.
PAY BATES AND SYSTEMS

SEC. 407. (a) Section 5308 of titie 5, United States
Code, is amended to read as follows:

“g5308. Pay limitation

“An employee may not be paid, by reasons of any pro-
vision of this subchapter, at.a rate in excess of the rate of
basic pay for Level V of the Executive Schedule, except
that executives in the Senior Executive Service may be paid
up to a rate of basic pay equal to the rate provided for
Executive Level IV.”.

(b) Chapter 53 of title 5, United States Code, is
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amended by adding at the end thereof the following new
subchapter:
“SUBCHAPTER VIII—PAY FOR THE SENIOR
EXECUTIVE SERVICE
“§ 5381, Purpose; definitions

“(a) It is the purpose of this subchapter to provide a
pey system for the Senior Executive Service, established
under subchapter 11 of chapter 81 of this title, that shall
facilitate the accomplishment of the goels of that service,
as set forth in section 3131 of this title.

“(b) For the purpose of this subchapter, ‘agency’,
‘Senior Executive Service position’ and ‘executive’ have the
meanings given such terms by section 3132 of this title.
“§ 5382, Establishment and adjustment of rates of pay for

the Senior Executive Service

“(a) There shall be 5 or more rates of basic pay for
the Senior Executive Service, and the incumbent of each
position shall be paid at one of these rates. These rates of
basic pay shall be initially established and thereafter adjusted
b; the President in accordance with the provisions of this
section.

“(b) In setting rates of basic pay, the lowest rate for

the Senior Executive Service shall not be less than the rate
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for the sixth step of GS-15 and the highest rate shall not
exceed the rate for level IV of the Executive Schedule.
“(c) The rates of basic pay for the Senior Executive
Service shall be adjusted by the President at the same time
he adjusts the rates of pay. under section 5305 of this title,

- and the adjusted rates of basic pay for the Senior Executive

Service shall be included in the report transmitted to the
Congress by the President under section 5305 (a) (3) or
(e) (1) of this title.

“(d) The rates of basic pay that are established and
adjusted under this section shall be printed in the Federal
Register and shall supersede any prior rates of basic pay
for the Senior Executive Service.

“§5383. Setting individual executive pay
“(a) The pay rate for each executive will be set by the

-appointing authority according to criteria established by the

Office of Personnel Management.

“(b) Except for pay adjustments provided for in sec-
tion 5382 of this title, the base pay of a member of the Sen-
ior Executive Servicé can only be adjusted once during any
12-month period.

“§ 5384. Performance awards for the Semior Executive
Service
“(a) To encourage excellence in performance by exec-

utives under the Senior Executive Service, performance
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awards shall be paid to executives in accordance with the
provisions of this section, and shall be in addition to the rate
of basic pay peaid under section 5382 of this title and shall
not be subject to the limit placed on salaries under section
5308. It shall be the responsibility of each agency head
to see that the provisions of this section are administered in
the agency in such a way that excellence is encouraged in
the performance of the agency’s executives. The Perform-
ance Review Board provided for in section 4313 of this title

will recommend to the appointing authority whether or not

such authority should make a performance award to an ex-

ecutive and the amount of the award.

“(b) Each career executive shall annually be eligible
to receive a performance award subject to the following
criteria:

“(1) No performance award is to be paid to an
executive whose performance was determined to be less

. than fully successful at the time of the executive’s most

recent performance evaluation under subchapter IT cof

chapter 43 of this title. (
“(2) The amount of a performance award is to be

determined by the agency head but shall not exceed 20

percent of the executive’s rate of basic pay. 0
“(8) Performance awards may not be paid in any

fiscal year to more than 50 percent of the executives in
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an agency which employs 4 or more members of the

Senior Executive Service. ’

“(c) After annual review as provided for in section
3135 (a) and (b) of this title, the Office of Personnel Man-
agement is authorized to issue guidance to agencies concern-
ing the proportion of Senior Executive Service salary ex-
penses that may be appropriately applied to payment of
performance awards and the distribution of awards of each
amount.

“§5385. Regulations

“Subject to such policies and procedures as the Presi-
dent may prescribe, the Office of Personnel Management
shall issue regulations necessary for the administration of
this subchapter.”.

(c) (1) Section 8331 (3) of title 5, United States Code,
is amended by inserting “any performance award under
subchapter VIII of chapter 53 of this title,” after “deceased
employee”.

(2) Section 8704 (c) of title 5, United States Code, is
amended by inserting *, but does not include any performance
award under subchapter VIII of chapter 53 of this title”
before the period at the end thereof.

(d) The analysis of chapter 53 of title 5, United States
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Code, is amended by adding at the end thereof the following

new items:

“SUBCHAPTER VIII—-PAY FOR THE SENIOR EXECUTIVE
SERVICE

“Sec.

““5381. Purpose; definitions.

“5382. Establish and adjust of rates of pay for the Senior

Executive Service.
530, Dot et e D e Servico,
“5385. Regulations.”.
PAY ADMINISTRATION
SEC. 408. Chapter 55 of title 5, United States Code,
is amended—

(1) by inserting “other than an employee or in-
dividual excluded by section 5541 (2) (xvi) of this
section” immediately before the period at the end of
section 5504 (a) (B);

(2) by amending section 5541 (2) by striking out
“or” after paragraph (ziv), by striking out the period
after paragraph (xv) and inserting **; or” in Lieu thereof,
and by adding the following paragraph at the end
thereof :

“(xvi) executive managers occupying Senior Exec-
utive Service positions under the Senior Ezecutive Serv-
ice established under subchapter II of chapter 31 of
this title.” ; and

12
13
14
15
16
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(3) by inserting ‘‘other than a member of the
Senior Executive Service” after “employee” in section
5595 (a) (2) (i) .

TRAVEL, TRANSPORTATION, AND SUBSISTENCE
SEc. 409. Chapter 57 of title 5, United States Code,
is amended—

(1) in section 5723 (a) (1) by striking out *; and”
and adding in lieu thereof “or of a new member of the
Senior Executive Service; and ”;

(2) by adding at the end of subchapter IV the
following section :

“§5752. Travel expenses of Senior Executive Service can-
didates
“Employing agencies may pay candidates for Senior
Executive Service positions travel expenses incurred incident
to preemployment interviews requested by the employing
agency.”; and
(3) by adding at the end of the analysis of sub-

chapter IV the following new item:

“5752. Travel of Senior E. ive Servi didates.”.

LEAVE
SBC. 410. Chapter 63 of title 5, United States Code,
is amended by inserting in subsection (2) of section 6304
“(e), and (f) ” in lieu of “and (e),” and by adding at the

end of such section the following new subsection :
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“(f) Annual leave accrued by an individual serving in
a posiﬁon under the Senior Executive Service shall not be
subject to the limitation on accumulation otherwise imposed
by this section.”.
DISCIPLINARY ACTIONS

SEOC. 411. Chapter 75 of title 5, United States Code,
is amended—

(1) by inserting the following in the chapter anal-
ysis after subohapter IV :

wee, «SUBCHAPTER V—SENIOR EXECUTIVE SERVICE
@541, Definitions.
“7542. Actions covered.
@543, Cause and procedure.”;
and
(2) by adding the following after subchapter IV :
“SUBCHAPTER V—SENIOR EXECUTIVE SERVICE
“8 7541. Definitions
“For the purpose of this subchapter—
“(1) ‘employee’ means an individual in the Senior
Executive Service who—
“(A) has completed a year of current continu-
ous, service in the Senior Executive Service; or
“(B) when appointed to a position in the
Senior Executive Service was covered by the pro-
visions of subchapter IT of this chapter:

“(2) ‘disciplinary action’ means an action based
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on the conduct of the employee which results in in-
voluntary removal or suspension for more than 30 days
of the employee, including misconduct, neglect of duty,
or malfeasance, and not including less than fully success-
ful performance:
“(3) ‘removal’ means separation from the Federal
service;
“(4) ‘suspension’ means the placing of an em-
ployee in a temporary nonduty nonpay status for
disciplinary reasons.
“8 7542, Actions covered

“This subchapter applies to a disciplinary removal or
suspension for more than 30 days, but does not apply to a
suspension or removal under section 7532 of this title.
“7543, Cause and procedure

“(a) Under regulations prescribed by the Office of
Personnel Management, an agency may take disciplinary
action against an employee only for such cause as shall
promote the efficiency of the service. Removal from the
Senior Executive Service for less than fully successfal per-
formance is not a disciplinary action within the meaning
of this provision.

“(b) An employee against whom a disciplinary action
is proposed is entitled to—

“(1) at least 30 days’ advance written notice, un-
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less there is reasonable cause to believe that the em-

ployee is guilty of a crime for which a sentence of

imprisonment can be imposed, stating specific reasons
for the proposed action;

“(2) a reasonable time to answer orelly and in
writing and to furnish affidavits and other documentary
evidence in support of the answer;

“(3) be accompanied by an attorney or other
representative; and

“(4) a writien decision and reasons therefor at
the earliest practicable date.

“(o) An agency may in its discretion provide, by
regulation, for a hearing which may be in lieu of or in
addition to the opportunity to answer provided under sub-
section (b) (2) of this section.

“(d) Copies of the notice of proposed action, the an-
swer of the employee if written and a summary thereof if
made orally, the notice of decision and reasons therefor, and
any order effecting a disciplinary action shall be made a part
of the records of the agency and, on request, shall be fur-
nished to the Merit Systems Protection Board or the Office
of Personnel Management.

“(e) An employee in the Senior Executive Service,
against whom a disciplinary action as defined in section
7541 (2) of this title is taken, is entitled to appeal to the
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Merit Systems Protection Board under section 7701 of this
title. The decision of the agency shall be sustained by the
appeals officer or hearing examiner unless the empioyee
shows that—
“(1) the agency’s procedures contained error that
substantially impaired the rights of the employee;
“(2) such decision was based on discrimination
prohibited by section 2302 (b) (1) of this title; or
“(3) such decision was arbitrary or capricious.
CONVERSION TO THE SENIOE EXEOUTIVE SERVICE
SEo. 412. (a) During the period beginning on the date
of the enactment of this title and ending on the effective date
of this titie, each agency imder the guidance and review of
the Office of Personnel Management and the definitions in
chapter 31 of title 5, United States Code, as amended by this

- title, shall designate those positions which are to be incor-

porated into the Senior Executive Service and shall designate
those positions which are career reserved. These designations
shall be published in the Federal Register.

(b) Each agency shall also submit a request for total
Senior Executive Service space allocations and for the
number of noncareer appointments needed. The Office of
Personnel Management shall establish interim authoriza-
tions within the limits defined in sections 3133 and 3134
of title 5, United States Code, as amended by this Act.
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(0) Each employee serving in a position at the time
it is officially designated as a position in the Senior Exzecu-
tive Service shall have the option to—

(1) decline conversion and remain in the current
competitive service, may request the reinstatement of the
employee’s career status from the Office of Personnel Man-
agement and be converted to a career appointment in the
Senior Executive Service. The names and grounds for status
of all such employees who are so reinstated and converted
shall be published in the Federal Register.

(h) Each employee who has elected an automatic ap-
pointment conversion and is under a limited executive assign-
ment under subpart F of part 305 of title 5, Code of Federal
Regulations, shall—

(1) be converted to a Senior Executive Service
limited term appointment if the position encumbered
immediately before the effective date’ will terminate
within 3 years of the effective date;

(2) be converted to a Senior Exzecutive Service
noncareer appointment if the position encumbered im-
mediately before the effective date is designated as a
Senior Executive Service general position; or

(8) hbe converted to a Senior Executive Service

noncareer appointment and reassigned to a Senior Ezecu-
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tive Service general position if the encumbered position

immediately before the effective date is designated as

a Senior Executive Service career reserved position.

(i) Employees whose actual base pay at the time of
conversion exceeds the pay of the rate to which they are
converted shall retain their pay. If there are comparability
increases under section 5305 of title 5, United States Code,
these employees will receive half of each comparability in-
crease until the base pay equals the established Senior Execn-
tive Service rate.

(j) The Office of Personnel Management shall prescribe
regulations to carry out the purpose of this section. There

_ shall be a right of appeal to the Merit Systems Protection

Board for an employee who believes such employee’s agency
has violated the employee’s right under this section, or
under section 3395 (d), section 3593, or section 4313 (b)
(2) of this title.
REPEALER

Seo. 413. Except for the Presidential authority pro-
vided in section 5317 of title 5, United States Code, all au-
thority in effect immediately before the effective date of this
section for the establishment or the pay, or both, as the case
may be, of each position subject to section 401 of this Act

is repealed.

Ggel



LN - N - L B N U N U

B8 H S o ® 36 & REE R BB

101
BAVINGS PROVISION

SEC. 414. The enactment of this title shall not decrease
the present pay, allowances, or compensation, or future an-
nuity of any person.

appointment and pay system, retaining the grade,

seniority, and other rights and benefits associated with

career and career-conditional appointment and election

of such option shall not cause the separation, displace-

ment, or reduction in grade of any other employee in the

agency; or

(2) convert to a Senior Executive Service appoint-

ment according to the automatic appointment conversion

provisions of subsections (d), (e), (), (g), and (h)

of this section.
The employee shall be notified in writing that his position
has been brought into the Senior Executive Service and
what the employee’s options are under subsections (d),
(), (f), (g), and (h) of this section. The employee shall
be given 90 days from the date of such notification to elect
one of the options.

(d) Each employee who has elected an automatic
appointment conversion, is serving immediately before the
effective date in a position designated as a Senior Executive

Service position, and is currently under—

[
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(1) a career or career-conditional appointment; o1

(2) a similar type of appointment in an excepted
service as determined by the Office of Personnel Man-
agement;

shall receive a career appointment to that. position in the
Senior Executive Service not subject to section 3392 (e)
and (g) of title 5, United States Code.

(e) Each employee who has elected an automatic
appointment conversion and is currently under an excepted
appointment in a position which is not designated a career
reserved position in the Senior Executive Service, but is—

(1) a position in schedule C of subpart C of part
213 of title 5, Code of Federal Regulations;

(2) a position filled by noncareer executive assign-
ment under subpart F of part 305 of title 5, Code of
Federal Regulations; or

(3) a position in the Executive Schedule under
subchapter IT of chapter 53 of title 5, United States
Code, except career Executive Schedule positions;

shall receive a noncareer appointment in the Senior Execu-
tive Service.

(f) Each employee described in subsection (e) of this

section who is serving immediately before the effective date

in a positicn designated as » Senior Executive Service career
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reserved position shall be reassigned to an appropriate Senior
Executive Service general position or terminated.

.+ {g)- Each employee descﬁbed in subsection (e) of this
section who is serving immediately before the effective date,
in a position designated as a Senior Executive Service posi-
tion and who has reinstatement eligibilitv to a position in the

EFFECTIVE DATE

SEc. 416. The provisions of this title shall take effect 9
months after the enactment of the title with the exception
of section 412, regarding conversion procedures, which shall
take effect immediately upon enactment.

TITLE V—-MERIT PAY
PAY FOR PERFORMANCE AMENDMENTS

SEo. 501. (a) Part III of title 5, United States Code,
is amended by inserting after chapter 53 the following new
chapter:

“Chapter 54—MERIT PAY

“See.
“5401.
“5402. Merit pay system.
“5403. Reporta.
“5404, Regulations.
“§ 5401. Purpose

“It is the purpose of this chapter to provide for a merit
pay system which shall—

“(1) within available funds, recognize and reward

quality performance by varying merit pay adjustments;
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“(2) use performance appraisals as the basis for
determining merit pay adjustments;

“(3) within available funds, provide for training to
improve objectivity and fairness in the evaluation of
performance ; and

“(4) regulate the costs of merit pay by establishing
appropriate control techniques.

“85402. Merit pay system B

“(a) In accordance with the purposes set forth in sec-
tion 5401 of this title, the Office of Personnel Management
shall establish a merit pay system which shall cover any
employee in a position which regularly requires the exercise
of managerial or supervisory responsibilities and which
is in G8-13 through G8-15 as established under chapters
51 and 53 of this title.

“(b) (1) An agency may file with the Office of Person-
nel Management an application, setting forth reasons why it,
or a unit thereof, should be excluded from placing positions
under the merit pay system. The Office of Personnel Man-
agement shall review the application and reasons, undertake
such other investigation as it considers appropriate to deter-
mine whether the agency or unit should be excluded from
coverage of this subchapter, and upon completion of its

review, recommend to the President whether the agency or
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unit should be so excluded. The President may, in writing,
exclude an agency or unit from such coverage.

“(2) Any agency or unit which is excluded from cov-
erage under this subsection shall make a sustained eflort to
hring its personnel system into conformity with the merit
pay system insofar as is practicable.

“(3) The Office of Personnel Management may at any
time recommend to the President that the exclusion from
coverage previously granted to an agency or unit under this
subsection be revoked. The revocation of the exclusion shall
be effected upon written determination of the President.

*“(c) The merit pay system established under subsection
(a) of this section shall provide for a range of basic pay for
each grade to which it applies, which range shall be limited
by the minimum and maximum rate of basic pay of each
such grade.

“(d) (1) Concurrent with each adjustment under sec-
tion 5305 of this title, the Office of Personnel Management in
consultation with the Office of Management and Budget shall
determine the extent to which such adjustment shall be
made in rates of basic pay for all employees covered by the
merit pay system, except that each time the President adjusts
the rate of pay of members of the Senior Executive Service

under section 5382 (c) of this title, the employees covered
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by the merit pay system shall have their pay adjusted nunder
this subsection at a rate at least equal to the rate applied to
the Senior Executive Service.

“(2) An increase in pay under this subsection is not
an equivalent increase in pay within the meaning of section
5335 of this title.

*“(8) No employee may be paid less than the minimum
rate of basic pay of the grade of such employee’s position.
No employees shall suffer a reduction in the rate of basic pay
as a result of the employee’s initial coverage by, or subse-
quent conversion to, the merit pay system.

“(d) (1) Under regulations prescribed by the Office of
Personnel Management, the head of each agency may pro-
vide for increases within the range of basic pay for any
employee covered by a merit pay system.

“(2) Determinations to provide pay increases under this
subsection to an employee—

“(A) may take into account both individual per-
formance and organizational accomplishment, and
“(B) shall be based on factors such as—
(i) improvements in efficiency, productivity-,
and quality of work or service;
“(ii) cost savings or cost efficiency ;

“(iii) timeliness of performance ; and
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1 “(iv) the quality of performance by the em- 1 within-grade step increases and quality step increases,
2 ployees for whom the manager or supervisor is 9 which would have occurred if the employees covered by the
3 responsible ; 3 merit pay system in such agency were not so covered.

4 “(C) shall be subject to review only in accordence 4 ““(e) (1) The head of an agency may pay a cash award
5 with and to the extent provided by procedures estab- 5 to, and incur necessary expenses for the honorary recogni-
6 lished by the agency head; and 6 tion of, any employee covered by a merit pay system who—
7 “(D) shall be made in accordance with guidelines 7 “(A) by such employee’s suggestion, invention,
8 issued by the Office of Personnel Management which 8 superior accomplishment, or other personal effort con-
9 relate to the distribution of increases available under 9 tributes to the efficiency, economy, or other improve-
10 this subsection. 10 xﬁent of Government operations; or

11 “(3) For any fiscal year, the head of any agency may 11 “(B) performs a special act or service in the pub-
12 exercise authority under paragraph (1) of this subsection 12 lic interest in connection with or related to such em-
13 only to the extent of the funds available for purposes of 13 ployee’s official employment.
14 this subsection. 14 “(2) The President may pay a cash award to, and
15 “(4) The funds available for purposes of this subsection 15 incur necessary expenses for the honorary recognition of,
16 to the head of an agency for any fiscal year shall be deter- 16 any employee covered by a merit pay system who—

17 mined by the Office of Personnel Management on an annual 17 “(A) by such employee’s suggestion, invention,
18 basis, after consultation with the Office of Management and 18 superior accomplishment, or other personal effort con-
19 Budget, before the beginning of such fiscal year. The amount 19 tributes to the efficiency, economy, or other improvement
20 so available for any such agency shall be determined by 20 of Government operations; or

21 the Office on the basis of— 21 “(B) performs an exceptionally meritorious special
2 “(A) the additional amount of the adjustments 22 act or service in the public interest in connection with or
2 under section 5305 of this title, and 23 related to such employee’s official employment.

24 “(B) the amount estimated by- the Office to reflect

24 A Presidential award may be in addition to an agency award
25 under paragraph (1) of this subsection.
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“(3) A cash award under this subsection is in addition
to the basic pay and any merit increase to basic pay of the
employee receiving the award. Acceptance of a cash award
under this subsection constitutes an agreement that the use by
the Government of an ides, method, or device for which the
award is made does not form the basis of a further claim of
any nature agsinst the Government by the employee, his
heirs, or assigns.

“(4) A cash award to, and expenses for the honorary
recognition of, any employee covered by & merit pay system
may be paid from the fund or appropriation available to the
activity primarily benefiting or the various activities bene-
fiting. The head of the agency concerned shall determine the
amount to be paid by each activity for an agency award
under paragraph (1) of this subsection. The President shall
determine the amount to be paid by each activity for a Presi-
dential award under paragraph (2) of this subsection.

*(5) Except as provided by paragraph (6) of this
subsection, a cash award under this subsection may not ex-
ceed $10,000.

“(6) If the head of an agency certifies to the Office
of Personnel Management that the suggestion, invention,
superior accomplishment, or other meritorious effort for
which the award is proposed is highly exceptional and un-
usually outstanding, a cash award in excess of $10,000 but
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not in excess of $25,000 may be granted with the approval
of such office.

“(7) An agency may pay or grant an award under
this subsection notwithstanding the death or separation from
the service of the employee concerned, if the suggestion,
invention, superior accomplishment, other meritorious effort
for which the award is proposed was made or performed
while the employee was in the employ of the Government.

“(f) Under regulations prescribed by the Office of Per-
sonnel Management, the benefit of advancement through the
range of basic pay shall be preserved for an employee cov-
ered by the merit pay system, whose continuous service is
interrupted in the public interest by service with the armed
forces, or by service in essential non-Government civilian
employment during a period of war or national emergency.

“(g) For purposes of section 5941 of this title, rates
of basic pay subject to increases under the merit pay system
are considered pay fixed by statute.

“§ 5403. Reports

“Until such time as the merit pay system is fully im-
plemented, the Office of Personnel Management shall submit
to the Congress annual reports on the operation of the merit
pay system and the proposed schedule for completing the
implementation of the system. Thereafter the Office of Per-

somnel Management shall periodically submit reports to
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-Congress on' the effectiveness of the system and the costs
associa;ed with implementing it.
.“§5404. Regulations

“The Office of Personnel Management shall .prescribe
regulations necessary for the administration of this chapter.”

CONFORMING AND TECHNICAL AMENDMENTS

SEo. 502. (a) Section 4501 (2) (A) of title 5, United
States Code, is amended by striking out ; and” and inserting
in lieu thereof “but does not include an individual paid under
the merit pay system established under section 5402 of this
title; and”.

(b) Section 4502 (a) of title 5, United States Code,
is amended by striking out “$5,000” and inserting in lieu
thereof “$10,000”.

(c) Section 4502 (b) of title 5, United States Code, is
amended—

(1) by striking -out “Civil Service Commission”
an inserting in lieu thereof ‘Office of Personnel
Management”’;

(2) by striking ‘out “$5,000”. and inserting in lieu
thereof “$10,000" ; emd

(3) by striking out “the Commission” and insert-
ing in lieu thereof “the Office”.

(d) “Section 4506 of title 5, United States Code, is

amended by ‘striking out “Civil Service Commission may”
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and inserting in lieu thereof “Office of Personnel Manage-

ment shall”.
(e) Section 5332 (a) of title 5, United States Code, is

amended by inserting after “applies” the second time it
appears the following: “except an employee covercd by
chapter 54 of this title.”

(f) Section 5334 of title 5, United States Code, is
amended—

(1) i paragraph (2) of subsection (¢) by insert-
ing *, or for an employee appointed to a position covered
by the merit pay system, any dollar amount,” after
“stei)”; and

(2) by adding at the end thereof the following new
subsection:

“(g) In the case of an employee covered by the merit
pay system, all references in this section to ‘two steps’ or
‘two step-increases’ shall be deemed to mean 6 percent.”.

(g) Section 5335 (e) of title 5, United States Code, is
amended by inserting after “individual” the following: “cov-
ered by chapter 54 of this title, or,”.

(h) Section 5336 (c) of title 5, United States Code, is
amended by inserting after “individual” the following: “cov-
ered by chapter 54 of this title, or,”.

(i) The table of chapters for part ITI of title 5, United
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States Code, is amended by inserting after the item relating

to chapter 53 the following new item:
S4-Merit Pay . 54017,

EFFECTIVE DATE

SEc. 503. The Pprovisions of this title shall be applied to
positions in accordance with such schedule as the Office of
Personnel Management determines.
TITLE VI-RESEARCH, DEMONSTRATION, AND

OTHER PROGRAMS

LTo be supplied later.]
TITLE VII-LABOR-MANAGEMENT RELATIONS

LTo he supplied later.]

TITLE VIII—-MISCELLAN EOUS
L To be supplied later.]
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Calendar No. 900
mSEET S, 2640

[Report No. 95-969]

IN THE SENATE OF THE UNITED STATES

Magon 8 (legislative day, Fexavary 6), 1078
Mr. Rtcorr (for himself, Mr. Percy, Mr. Sasser, Mr., Javrrs, Mr. Crrves, Mr.
EaorzroN, Mr. Guenn, Mrs, Homermey, Mr. Jackeon, Mr. Muskrr, and
Mr. Nunn) introduced the following bill; which was read twice and
ferred to the Ci i on Gov 1 Affairs

Jury 10 (legislative day, Max 17), 1878
Reported by Mr. Rmicorr, with an amendment

(Strike out all after the enacting clause and insert the part printed in italle}

A BILL

To reform the civil service laws.
Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

o e W D e
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SHORT TITLE

SEcTION 1. This Act may be cited as the “Civil Service
Beform Aot of 1978”.

Skc. 2. The table of contents is as fqllawc:

89€1



129
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TITLE III-STAFFINO

Sec. 301. medmm.

TITLE V—NERIT PAY
Beo. 801. Pay for performance
Bec. 508. Conforming end technioal d
Bec. 503. Effective date.

TITLE VI—-RESEARCH, DEMONSTRATION, AND
OTHER PROGRAMS

Seg. 001. Research end demonstration
Sec. 008. I
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TITLE VII—LABOR-MANAGEMENT RELATIONS
. Labor-menogement relations.
outhority.
TITLE VIII—NISORLLANEOUS
provisiens.
wthorisation of appropristions. .
owers of President wnaffected ewcept By ewpress provisiens.

'schnioel end oconforming amendments,
foctive dates.
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FINDINGS AND STATEMENT OF PURPOSE
8x0, 3. It is the policy of the United States that—

(1) ia order to provide the people of the United
suam.mmm“mmr@d
work foros reflctive of the Nation's diversity, and to
mmmqwmrwmm
monagement should be implemontsd ocomsistent with
nel practices;

f2) the merit system principles vohich shall govern
in the competitive service and in the ezecutive branch
qmrmammumuuww
bfvruidguidaaabi‘odcralmhcamm
MW&M&M&M&
mwwmmmumw
anaﬂoaoommoﬁw-:mdmﬂqmcb
avoid conduct which undermines the merit systom prin-
oiples and the intogrity of the merit aystem;

(s) FMMWMIJWW'
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of the independent Merit Systems Protection Boord in
processing hearings and appeals affecting Federal
employees;

(4) the authority and power of the independent
SpecidCoumldwuldbeimemdooMlheSpocial
Counsel may investigate allegations involving pwhw
personnel i:racﬁca, protect Federal employees from re-
prisals for the lawful disclosure of information and from
political coercion, and bring complaints and disciplinary
charges against agencies and employees that engage in
"l-lnj Ir' "

(5) the function of filing positions and other per-
sonnel functions in the competitive servioe and in the
evecutive branch should be delegated in appropriale
ocases o the agencies to ezpedite processing appoini-
ments and other personnel actions, with the control and
oversight of this delegation being maintained by the

Office of Peraomnol Management o protsct against pro-
hibited personnel practices and the use of unsound man-
agement practioes by the agencies;

(6) a Semior Ezecutive Service should be estab-
lishod to provide the flezibility needed by Ezecutive
agenoies to reoruit and retain the highly competent and

®© B 1 O A x O N -
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qualified ezeoutives mesded to provide more eff sckive
MofEmmMMhm
business;

(7) in eppropriats instoncss, pay increases should
be based on quality of performance rather than length
of service;

(8) & ressarch and demonstration program should
be authorized to permit Federal agencies to ezperiment
in controlled situations to echicve more cficiont manage-
ment of the Governmenls human resources and greater
productivity in the delivery of service o the public;

(9) the training progrem of the Government should
include retraining of employees for positions in other
w-kmidupauﬁondsﬁagni-dimiafm
and the loss to the Government of the knowledge and
ezperience that thess employoes possess, and o mainiain
the morale and productivity of employees; and

(10) the right of Federal employees to orgemise,
nizations in decisions which affect them, with full regard
for the public interest and the effective conduct of public
business, should be specifically recognized in statute.
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TITLE I-MERIT SYSTEM PRINCIPLES
MERIT SYSTEM PRINCIPLES; PROHIBITED PERSONNEL
PRACTICES
8nc. 101. (a) Title 5, United States Code, is amended
by inserting, after chapter 21, the following wew chapter:
“CHAPTER 23—MERIT SYSTEM PRINCIPLES
“Son.
0, Poekisd pomemac rachic.
“8903. Responsidility of the Generel A Sing Office.
“§ 2301, Meris system principles
“(a) (1) Ezcept as provided in paragraph (8) of this
subsection, this chapter shall apply to—

“(A) an Ezecutive agenoy;

“(B) the Administrative Office of the United States
Courts; and

“(C) the Oovernment Printing Ofics.

“(8) This chapler shall not apply to—

“(A) a Government corporation;

“(B) the Federal Bureaw of Investigation, the Cen-
trol Intolligence Agency, the Defonse Intelligence Agency,
the National Security Agency, any positions in the Drug
Enforcement Administration which ave exciuded from the
competitivs service under ssction 201 of the Crime Con-
trol Act of 1976 (90 Stat. 2425); and, as determined by
the President, an ezooutive agency or wait thereof whoss

© ® A D A e W B e
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principal function s the conduct of foreign intelligencs or
counterintelligence activities;
“(C) the Oeneral Accounting Office; and
“(D) awy position ezcluded. from the applioation of
this chapter by the Fresident based en a determination by
kim that it is nocessary and warranted by conditions of
MMwWofﬁamMM
ter, except that any eppointes 0 a potition Vhick is ex-
cludsd by the President wnder this subparagraph shall
bo required to comply with the provisons of section 2302
of thia title.
“(5) Foderal pervonnel management ‘shall be implen
mentod consistent with the following merit system principlés:
“(1) Recruitment should be from qualified candidates
from appropriats sowross i an endemvor o aokievs a work
fmﬁmaawofna'dy,udmﬂdé
‘vamosment should bs determined solely on the basis of rela-

" tive ability, knowledge, and kills, after fair and open com-

“(8) Al epplioants and employecds should recsive foir
ond oquitable treaiment in oll aspects of personsiel manage-
ment without vegard lo political afiliation, rave, color, rei-
gion, national origin, Wz, isal vtatue, oge, or-Aandi
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ping condition, and with proper regard for their privacy and
situtional rights.
"(S)Equdpayabouldbcpmﬁdedfarwuio/q-d
value to atiract and retain highly qualified personnel, with
appmpﬁdomﬂomﬁonolboﬂmﬁomlmdloodmm

paid by non-Federal employers, and appropriate inoentives "

and recoguition should be provided for ezosllence in
performance.

“(4) All employees should maintain high standards of
intogrity, conduct, and concern for the public interest.

«(5) The Federal work foroe should be weed efficiently
and effectively.

“(6) Ewmployees should be retained on the basis of the
adequacy of their performance, inadequate performance
showld be corrected, and employees should be separated who
ocannot or will not improve their performance to meet re-
quired standards.

“(7) Employses should be provided effective education
Mhddaghmhwﬁc&mddmmwﬁﬁug
would result in better organi. ! and individual perform-

anoe.
“(8) Employees should be—
“(4) protected against arbitrary action, personal
favoritism, or coercion for partisan political purposes,
ond

9% &6 %
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“(B) prokibited from using their oficial authority
or infixence for the purpose of interfering with or affect-
ing the result of an dection or a momination for dection.
“(e) Pursuant o his authority wnder this title, the
President may take such actions, including the issuance of
rules, regulations, or direotives, as the President determines
mmbmﬂdmmiﬂm
agemciss covered by this section is based om and embodies
the marit yetem principle.
“§ 2302. Prohibised persommel practices
“(a) For the purposs of this section, ‘personnel action’
means—
“(1) on eppoiniment;
“(3) o promotion;
“(3) an eckion wader chapier 75 of this titls or
other disoiplinary or corrective action;
“(4) a detail, transfer, or recssignment;
“(5) a reinstaloment;
“(6) a resioration;
“(7) a resmployment;
“(8) a performencs evalsation wnder chapter 43 of
this title;
“(9) a decision concerning pay, benefits, or awards,
or a decision concerning education or training if it moy

LIET
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r Bly be ezpecied to lead to a pe ! action within
the moaning of this subsection; or
“(10) any other significant change in duties or
responsibilities which is & istent with the employee’s
salary or grade level;
Mnapodwmmp!oyuin,orappliwufor,apodﬁm
hmwmpaﬁ!&cmb&awmrappohmbmsm
Ezecutive Service, or a position in the ezcepted service in
an evscutive agency other than a position which is ezcepted
fmﬁempeﬁﬁvemmoliumﬁdmﬁd,poﬁcy-
advocating, policy-determining, or policymaking character.

“(b) Any employee who has authority to take, direct
others to take, recommend, or approve any personnel action,
shall not, with respect to such authority—

“(1) discriminate for or against any employee or
appﬁeaﬂfwmpbymentonthebuisofm,wlor,
religion, sez, or national origin as prohibited by the
Civil Rights Act of 1964 (42 U.S.C. 2000e-16 or the
Fair Labor Standards Act of 1938 (29 U.S.C.
206(d)) age as prohibited by the Age Discrimination
in Employment Act of 1967 (29 U.8.C. 633a), hands-
capping conditions as prohibiled by section 501 of the
Rehabilitation Act of 1973 (29 U.8.C. 791), or marital
status or political affiliation as prohibited by applicable
law, rule, or regulation;

© O 3 O N A W N -
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(2) solicit or consider uny recommendation or state-
ment, oral or writien, with respect to any individual who
requests or is under consideration for any personnel ao-
tion unless such recommendation or statement-is based on
the personal knowledge or records of the persom furnish-
ing it and consists of —

“(A) an evaluation of the work performance,
ability, aptitude, or general qualifications of such in-
dividual; or

“(B) an evaluation of the charaoter, loyalty,
or suitability of such individual;

“(3) overce the politioal activity 'of any persom,
obligats any person to make any political contribution
(inoluding providing amy polifical service), or take any
action against any employee or applicant as a reprisal

- for the refusal of any pereon to engage in such political

activity, make mch contribution, or provide such service;

“(4) willfully deceive or obstruct any person with
respect to such person's right to compete for Federal
employment;

“(5) influence any person to withdraw from com-
petition for any position for the purpose of improving
or injuring the prospecis of any apph for employ
ment;

“(6) grant any preference or advantage not author-
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ized by law, rule, or regulation to any employee or
pplicant for employment (including defining the scope
or manner of competition or the requirements for any

Mon)forthapurpmofhpmi@gorhiurhgﬂw
prospects of any particular individual or category of
individuals;

“(7) appoint, employ, promote, advance, or advo-
oate for appointment ployment, promotion, or
advancement, in or to a civilian position, any individual
who is a relative (as defined in section 8110(a)(83) of
this title) of such employee if such position is in the
agency in which such employee is serving as a public
official (as defined in section 3110(a)(2) of this title)
wmvhichuchmpbynmm‘miuﬁ;dieﬁonorm-
trol as such an official;

“(8) take or threatin to take any personnel action
againat any emplogee or applicant for employment as a
reprisal for the disdosure, not prohibited by statute or
Exzecutive Order 11652, or any related amendments
thereto, of information comcerning the existence of awmy
activity which the employee or applicant reasonably be-
lisves constitutes a violation of law, rules, or regulations,
or mismanagement, gross waste of funds, abuse of awthor-
ity, or a substantial and specific danger to the public
Realth or safety;

-
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“(9) take any personnel action against any em-
ployee or applicant for employment as a reprisal for the
ezercise of any appeal right granted by law, rule, or
regulation; or
“(10) take any other personnel action that violates
any law, rule, or regulation implementing, or relating

10 the merit aystem principles contained in section 2301.
The term ‘prohkibited persommel practiod, whem wsed in
¢his title, means an aotion described in this subsection. This
section does not constitute asthority to withhold information
from Congress or to take any personnel ackion against an
employee who discloses information to Congress.

“(o) The head of each ezecutive agemcy shall be re-
sponaible for the prevention of prokibited pevsonnel prac-
tioes, for the compliance with and enforocement of applicabls
civil sftvice laws, rules, and regulations, as well as other
aspects of personnel management. Any individual to whom
the hoad of an ezecutive agency delegates authority for per
sonnel management, or for awy aspect thereof, shall be
similarly responsible within the limits of the delegation.

“(d) This section shall not be comstrued to extinguwish
or lemen any effort to ackieve oqual employment opportunity
through afirmative aotion or any right or remedy available
to any employes or applicant for employment.in the civil
servics wnder the provisions of the Cioil Rights Act of 1964
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(42 U.8.C. 20000-16), prohibiting discrimination based on
racs, color, religion, sez, or national origin, the Age Disorimi-
nation in Employment Act of 1976 (29 U.8.C. 633a), pro-
hiditing age discrimination, the Fair Labor Standards Act of
1938 ( 29 U.8.C. 206(d)), prohibiting discriménation on
aoccount of sez in the payment of wages, section 501 of the Re-
Rabilitation Aot of 1978 (29 U.8.C. 791), prohibiting dis-
of handicapping condition, or under
any other applioable law, rule, or regulation prohibiting dis-
crimination on such grounds or on the basis of marital status
or political affliation.
«§ 2303. Responsibility of the Genersl Accownting Office

“If ordered by cither Mouse of Comgress, or wpon his
own initiative, or if requested by any committee of the House
of Representatives or the Senate, the Comptroller Oeneral
shall conduct oudits and reviews (o determine compliance
with the laws, rules, and requlations governing employment
in.the exeoutive branch and in the competitive service and {o

imination on

“assess the effectiveness and soundness of Federal personnel

management.”.
(b)(1) The toble of chapters for part III of title 5.
United States Code, is amended by adding after the item

" pelating to chapter 21 the following new ilem:

©33. Merit aystem principl 01>
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(8) Section 7158 of title 5, Usited States Code, is

(4) by striking out “Physical handicep” in the
ocatchline and inserting in liew l_llemf “Hendicapping
condition” ; and

(B) by siriking out “phywical Aandicap” each place
it appeara in the tezt and inserting in liow thereof “hondi-
capping condition”.

(3) The table of sections for chapter 71 of title 5,
United States Code, is amended by striking out “physiest
Aondicep” in the item relating to section 7153 and inserbing
in liew thoreof “Aendicepping condition”’.

TITLE 1I—CIVIL SERVICE FUNCTIONS; PEB-
FORMANCE APPRAISAL; ADVERSE ACTIONS
OFFICE OF PERSONNEL MANAGEMENT '

8mc. 201. (a) Chapter 11 of title 5, United States
Code, is amended to read as follows:

“CHAPTER 11—OFFICE OF PERSONNEL
MANAGEMENT

:-1'1‘01. Offics of Poreonnel Managoment.
“1108 Di ; Dopudy Dis ; Associste Di
41103, Functions of the Director.
“1104. Delsgation of extherity for p g 9
“§ 1101. Office of Personnel Management
“The Office of Personnel Management is an independent
establishment in the Ezecutive branch. The Offics shall have

0L€1
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noﬁdudnh‘ddnuhm‘nﬁodndm
mmwohammqomua
mmMthaMW' looations.

“§ 1108. Director; Dnﬂym:mm

"(a)(l)Miadeofﬁcomuomend
lw«DiwdmOﬁuo[PMHmp
mont appointed by the President, by and with the advios and
Mﬁmeémfmaumof4gmmmm
that of the President.

“(8) ThaDindormybemwcdbyumidaMonly
for inaficioncy, neglect of duty, or malfeasance in office.

#(3) A Director appointed to fill a y oocurring
Mmﬁemdofamofoﬁceofh’cpndmmfor
the remainder of the term.

“(b) There is in the Offce & Deputy Director of the
Office of Personnel Management app inted by the President,
bymdwiﬁﬁcdciamdmuﬂof&cﬂm.m
Deputy Direcior shall perform such functions as the Director
mm&wwmwmm“mvm
duﬁagﬁeo&anuwdinbﬂi‘yofﬂaDWorinthem
ofumncyhdhOﬂuoflthm.

“(s) No person shall, while serving az Director or
Dmbm,mhmyoﬁnoﬁuorpoﬁﬁminm
Wyf&aUMﬂmmmonfouﬂd
bylwora!ﬂcdincﬁmo]ﬂwﬁmidcﬂ,mplthatﬂw
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MwDMDWMMMQGPW
“(d) There shall be within the Office of Personnel Man-
agement not more than fios Asociate Direotors, who shall be
appointed by the Director as ezscutives ia the Sewior Ezecu-
tive Service, and who shall have such titles as the Director
ahall from time to time determine.
“§ 1103. Functions of the Director
“(a) The following functions are vested in the Director
of the Office of Personnel Management, and shall be per-
formed by the Director, or by such employees of the Office as
the Director designates—

“(1) aiding the President, as the President may
roquest, in preparing such civil servics rules as the Pros-
ident prescribes, and otherwise advising the President on
Mnmmumwmuwd,a
service and a systematic application of the merit system
principles, including recommending policies relating to
the selection, promobion, transfer, performance, poy,
conditions of service, temure, and separation of
employees;

“(2) executing, administering, and enforcing—

“(4) the civil service rules and regulations
of the President and the Office and the statutes gov-
erning the same, and

TLET
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“(B) the other activities of the Offics including
retirement, classification, and training activtics;
cooept to the eztent that the Merit Systems Protection
Board or the Special Counsel is authorized to ezercise
sk ezecuting, administering or enforcement functions;

“(8) securing accuracy, wniformity, and justice in
the functions of the Office;

4(4) appointing individals to be employed by the
Offics;

“(5) directing and supervising employees of the
Offie, distributing business among employees and organ-
sational units of the Office, and directing the internal
management of the Office;

“(6) directing the preparation of requests for ap-
mﬁaﬁaﬂmdﬁzwmdwpnd&umoffudﬁ

“(7) reviewing the operations under chapter 87 of
this title; and

“(8) conducting, or otherwise providing for the
conduct of, studies and research into methods of assuring

impr ts in p I manag

“(b) In the issuance of rules and regulations, the Direc-
tor of the Office of Personnel Management shall be subject to
section 553 of this tille (motwithstanding the ezemption in
section 558(a) (2) of this title relating to agency management
or personnel).

4

22
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“(c) Notwithstanding any other provision of law, the
Director of the Office of Personnel Management shall Aave
the right to intervene in any proceeding before the Equal
Employment Opportunity Commission not subject to section
7701(N) of this title, if the proceeding involves any civil
service employee or applicant and if the Director determines
that any order or decision of the Commission in such matter
may substantially affect the interpretation or administration
ofmmmmummwmwm
which the Director believes may be relevant to the proceeding.
“§1104.Mnﬁonofu¢hwiwfwmw
“(a) Notwithstanding any other provision of this titlo—
“(1) the President may delegate, in whole or in
part, awthority for personmel management functions,
including authority for competitive ezaminations, (o the
Director of the Office of Personnel Management; and
“(2) the Direclor may delegate, in whole or in
part, any function vested in the Director, including au-
thority for competitive ezaminations, to the heads of
agencies in the evecutive branch and other agencies

employing persons in the competitive service.
“(b) Authority to conduct competitive ezominations

B delegated to the hoad of an agency under subsection (a)(2)
24 of this section shall be in accord with standards issued by the
23 Director and shall be subject to oversight by the Director

CLET
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lomnapplieaﬁmofmrﬂpydempﬁndpkahmnﬁm

“(o) Personnel actions taken by an agency under the
authority of this section which are contrary to any law, regu-
m«mmwwnam.mum
by the agency wpon the direction of the Director.

“(d) Nothing in subsection (a) of this section shall be
construsd as offecting the responsibility of the Director to as-
sure compliance with the civil service laws and regulations.”

(b) (1) Section 5518 of tidle 5, United States Code, i
mndedbyimﬁngatthcmdthcmfthafdlowingm
paragraph:

“(24) Director of the Office of Personnel Man-
agement.”.

(2) Soction 5314 of such title is amended by inserting
at the end thereof the following new paragraph:

“(67) Deputy Director of the Office of Personnel

Management.”.

(3) Seotion 5315 of such title is amended by inserting
at the ond thereof the following new paragraph:

“(122) Associate Directors of the Office of Per-

sonnel Management (5).”.

(6) (1) The heading of part II of title 5, United States
Code, is amended by striking out “The United States Civil

20
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Service Commission” and inserting in lie thereof “Civil
Service Functions and Responsibilities”.

(2) The item relating to chapter 11 in the table of
ohaphn[orpartllofnchﬁlkﬁamddbydﬁﬁngw
“Organisation” and inserting in licw thereof “Office of Per-
sonnel Management’’.

(d) Notwithstanding the provisions of section 1102 of
title 5, United States Code, the term of ofice of the first
Director of Office of Personnel Management appointed under
such soction shell ezpire on the last day of the term of the
President during which he was appointed.

MERIT SYSTEMS PROTECTION BOARD AND SPECIAL
COUNSEL

8Ec. 202. (a) Tite 5, United States Code, is amended

by inserting after chapter 11 the following new chapter:  /
“CHAPTER 12—MERIT SYSTEM3 PROTECTION

BOARD AND SPECIAL COUNSEL
“Ses.
“1901. Appoi ¢ of Dere of the Morit Sy Pretection Beard.
41808. Term of office; Mlling vacencies; remevel.
“1903. Chairmen; Vice CAairmen.
“1904. Bpecial Counsel; eppeintmont and romoval.
“1806. Pmdmolmlﬂswmm;

subponas.
“1908. Authority end responsidilities of the Speciel Counsel.
“1907. nwum-mﬂdnwswe—d

“§ 1201. Appoi of bers of the Merit Systems
Protection Board
"Thlnﬂﬂyummwhmyudd
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3 bers appointed by the President, by and with the
advice and comsent of the Senats, not more than 2 of whom
may be adherents of the same politioal party and nome of
whom may Rold another ofice or position in the Government
of the Uniled States. The Chairman and members of the
Board shall be individuals who, by demonsirated ability,
background, training, or ezperience are especially qualified
to carry out the funotions of the Board. The Board shall Aave
an official seal which shall be judicially noticed. The Board
shall have its principal office in the District of Columbia
and may hKave field offices in other appropriate locations.
“§ 1202. Term of office; filling vacancies; removal

“(a) The term of office of each member of the Merit
Systems Protection Board is 7 years.

“(b) A Board ber appointed to fill a icy 0o
curring before the end of a term of office of his predecessor
serves for the remainder of that term. The appoiniment is
subjoct to the requirements of section 1201 of this tidle.

“(o) Any Boord member appointed for a 7-year term
may wnot be reappointed to any following term but may con-
tinue to serve wntil a successor is appointed and has qualified,
ezoept that such member may not continue to serve for more
than one year after the date on which the term of the mem-
‘ber would otherwise ezpire under this saction.

“(d) A Board member may be removed by the Pres-
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ident only for inefficiency, neglect of duty, or malfeasance in
offce.

“(e) Any term of office of any member of the Merit
Systems Protection Board serving on the effective date of
this Act shall continue in effect until such time as such term
would ezpire under section 1102 of title 5, United States
Code, as in effect immediately before the efective date of
this Act, and upon expiration of such term, appointments to
such office shall be made under this chapter.

“§ 1203. Chairman; Vice Chairman

“(a) The President shall from time to time appoint, by
and with the advice and consent of the Semate, one of the
BoavdnmnbentomaaﬂteCl;aimmofthcﬂaiﬂyo-
tems Protection Board. The Chairman is the chief ezecutive
and administrative officer of the Board. The Chairman may
continue (o serve as Chairman watil a sucoessor is appointed
and qualified.

“(b) The President shall from time to time designate
one of the Board members as Vice Chairman of the Board.
During the absence or disability of the Chairman, or when
the office is vacant, the Vice Chairman shall perform the
functions vested in the Chairman.

“(e) During the absence or disability of both the
ChaimandeicsCMmaa,orwhuMoﬂoum
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zoan} the remaining Board ber shall perform the
functions vested in the Chairman.
§ 1204. Special Counsel; appoi ¢ and ol

“(a) The Special Counsel of the Merit Systems Proteo-
tion Board shall be appointed by the President from atiorneys,
bymmmmmmqmsmm,ma
umoflyaan'odermimawiﬁMoflthruidml.A
Special Counsel dppm‘n!odloﬁllawmncyoccurring before
lhemdofatcmofoﬁoeofhiapndeemormfarw
remainder of the term.

“(b) The Special Counsel of the Merit Sysiem Protec-
tion Board shall be removed by the President only for inefi-
ciency, neglect of duly, or malfeasance in office.””

“§ 1205. PmtmdfunaiomofthaﬂcritSymum-
tection Board; subpenas

“(a)(1) The Merit Systems Protection Board shall—

“(4) hear, adjudicate, or provide for the hearing
oradiuﬁoaﬁon,ofallmadmwithinthoiuﬁdiaﬁm
oftheBoavdunderihiaﬁtle,awﬁon%”ofﬁde.?@,
orauyolhcrlaw,mb,ornyulaﬁm:andtahﬁfml
aotion on any such matter;

“(B) order any Federal agency or employes to
mplywilhauyordnordcdﬁmimdbytheBM
wnder the authority granted under subparagraph (A),
mdonfomeompliamcwiﬂwnyawhovdar:
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“(C) conduct, from fime to tims, special studies
relating to the civil service and to other merit sysioms
in the evecutive branch, and report to the President
and to the Congress as to whether the public interest
in a civil service free of prohibited personnel practioss
is being adequately protected.

“(2)(A) One member of the Merit Systems Protection
Board may issue a stay, not to exceed 15 days, of an agency
personnel action in which a violation of paragraph (8), (8),
or (9) of section 2302(b) of this tile is alleged by an
employee or applicant upon a petition of the Special Counsel
Mdhgammﬂebadcfwﬁemﬂm’nl.

“(B) An extension of the stay granted under subpara-
graph (A), not to ezceed a total of 45 days, may be granted
by the Merit Systems Protection Board, upon a petition of the
Bpecial Counsel demenstrating that a violation of paragraph
(3), (8), or (9) of section 2302(b) of ¢his title probably
occurred or probably will occur, but such stay may be ex-
tended only if an opportunity to oppose the exiension of the
stay has been accorded to the agency. The agency shall be
accorded a Rearing upon request before the Board for this
purpose.

“(C) A permanent stay may be granted by the Merit
Systems Protection Board upon petition of the Special Coun-
sel after a hearing before the Board, or an employee desig-

GLET
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na:adbylhoBoafdtomdudnchhuring,inwhichMa

* Special Counsel, the employee or applicant involved, and

mmcyahaahmaarighcmmaard«mn:and
material evidence. The Board may grant a permanent stay
upon a demonstration that the personnel action resulted from
ap { practios prohibited by paragraph (3), (8), or
(9) of section 2302 (b) of this title.

“(D) As part of its consideration of any petition under
clauses (B) and (C) of this subparagraph the Board may
grant such interim relief as it deems appropriate during
lhemdmcyo{lhapplicaﬁoao{theﬂpwial(,‘wmd{ora
permanent stay.

“(3)(4) In any proceading under paragraph (1)(4)
mmbcrollhBaanimoynqummlheDnmrof
the Office of Personnel Management an advi Yy opini
concerning the interpretation of any rule, regulation, or other
policy directive promulgated by the Office of Personnel
Management.

“(B) If the interpretation or application of any rule,
Ngulaﬁon,orpolicydircde‘uo{tthﬁoeo]Pmd
mei‘alinuinoaypmwdiugunderparagmyh
(1)(A), the Board shall promptly notify the Director of the
Office of Personnal Management, and the Director shall have
thcf'vkloialermiaanyuehproeeqdhg.lflhebi—
Wmﬁmh&ﬁgﬂbimminapmmﬁagbdm
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thoBoqrd,hanhalldooomeaﬂyiﬁMepmedingaapm«v
ticable.

“(4) In enforcing compliance with any order under
paragraph (1)(B), the Board may order that any employee
oharged with complying with such order, other than an em-
ployee appointed by the President by and with the advice and
consent of the Semate, shall not be entitled to receive payment
formiuaaanemploychuringmypcﬁodlha”hamkr
has not been complied with. The Board shall certify to the
Comptroller General of the United States that such an order
hmbxniaucdandmpaymmahaabamadcouto{ﬁc
Treasury of the United States for any service specified in
such order.

“(5) In carrying out any study under paragraph (1)
(C), the Board shall make such inquiries as may be neces-
~ry and, unless otherwise prohibited by law, shall have
acoess to personnel records or information collected by the
Office of Personnel Management and may require additional
reports from other agencies as needed.

“(b) The Chairman of the Merit Systems Protaction
Boafdnhaadaigmcnprwulaﬁonwchairboardao{
review established under section 3383(b) of this title.

“(e) The Board may delegate the performance of any
of&m#WlOundcrlMoﬁlbbmam
or employes of the Board.

9LET1



© ® =N & & » ® B =

B2

156

“(d) The Board shall Aave the authority to presoribe
suoh regulations as may be necessary for the performance
of its functions. The Board shall not issue advisory opinions.
The Board may iseue rules and regulations, consistent with
satutory requirements, defining ils review procedures, in-
duding the time limits within which an appeal must be filed
and the rights and responsibilisies of the parties to an appeal.
All regulations of the Board shall be published in the Federal
Reogister.

“(e) Ezospt as provided in section 518 of tidle 28,
relating to litigation before the Supreme Court, atlorneys

,ddgndodbythoCkmqthonrdmyappurfor

the Board, and represent the Board in, any civil aokion
brought in connection with any function carried out by the
Board pursuant to thia title or as otherwise authorized by lav.

“(f) The Chairman of the Board may appoint such
personnal as may be necessary o perform the functions of
the Board. Any appointment made under this subsection
to a confidential, policy-determining, policy-advocating, or
policymaking position, or to a position in the Senior Ezocu-
tive Service, shall comply with the provisions of this title,
czoopt that such appointment shall mot be subject” to the
'appmdoruporm'u'oudfﬁcl)ﬁu of Personnel Manage-.
ment or the Eiecutios Ofios of the Prendest.

B 2 BB R BB B
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“(g) The Board shall prepare and submit to the Presi-
Mand,ummﬁna,wlhcappmﬂiakmiumof
Cmmauudhdgdofﬂewofﬁcerd.
The President shall include the budget of the Board, as revised
byh&n,uanpambﬂmhﬂebudgdrequhdlobe
transmitted to the Congress under section 11 of title 51.

“(A)(1) The Board shall submit to the President and, at
the same time, to the appropriale commitices of Congress,
any legislative recommendations of the Board relating to any
of its functions under this title.

“(8) The Board shall submit an anmual report 1o the
President and the Congress on ils activities, which shall in-
elude a description of significant actions taken by the Board
locarrywlﬁafundbﬂcunderlbhﬁdc.mnpmiwab
review the activities of the Office of Pervonnel Management,
Mudhgauudydcofwhdherwmwmofﬂc
Oﬁuoanmdlan&amdMnait
system principles and free from prohibited personnel prac-
tices.

“(i)(1) The Board, the Special Counsel, any adminis-
trative law judge appointed under section 3105 of this title,
and any member or employes of the Board designated by the
Board may—

“(4) issme subpenas requiring the atiendance and
testimony of wilnesses and the production of documen-
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tary or other evidence from amy place in the United

Smwmhﬁmwmﬂomf,ﬂc(,'m

mﬂofMRi»,mﬂcDHﬁdofCMa,

and
"(B)ad-mmmhormmuungof

WMWMMW

"(S)Iuﬂamofmuaacyorfnﬂgmloobcya
subpena issued under paragraph (1)(A), the Board or the
Special Counsel, as the case may be, may, through its own
allorneys, request the United States disiriot court for the
judsoial ditrit in whiok the peraon o whom the subpena in
addrmcdnddaori:nrwdlommﬂarnquiringmdper—
mbapwraauydaigqabdplaulomﬁ/yorloprodm
documentary or other evidence. Any failure to obey the order
ofﬂemﬁmyhpuni;hdbymmumamumpt
thereof.

“(8) Witnewes -(whether appearing voluntarily or
under subpena) ehall be paid the same foe and mileage
allowances whick are paid subpenaed witnesses in the courts
of the United States.

“§ 1206. Awthorisy and responsibilitiss of the Special Coun-
sl

“(a). The Special Counsel may receive and investigats
allegations of prokibited personmel practices described in

158
section 2302(b) of this tille, or initiate on Ris own suok
investigations, and may taks such action as provided in this
seotion.

“(b) The Special Counsel shall conduct an investigation
requested by any person if the Special Counsel has reason to
bekiovs that  personnal action was taken, or is to bs taken,
as a result of a prokibited personnel practios.

“(0) In cases involving alleged action prohibited by seo-
tion 2302(%) (8), (8), or (9) of this title, the Special
Counsel—

(1) shall not, during the investigation, disoloss the
identity of the complainant without the consent of the
complainant, unless the Special Counsel determines such
disclosure is unavoidable during the courss of the in-
vestigation;

“(3) may petition the Board under section 1205
(a)(2) of this title for a stay of an agency personnel
action and for any other relief authorized under such
seotion.

Bcﬁnlbymwbmﬂywﬁhuydaymw&c
Board or a member thereof may be cawse for disciplinary
action under subsection (j) of this section.

“(d) If the Special Counsel determines that there are
prohibited personnel practioes whick require corrective aotion,
pursuant to subsection (j)(2), the Special Counsel shall, e2-
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oept where the Special Counsel inikiates an action before the
Board to correct euch practices, report his findings and reo-
ommendations to the Merit Systems Protection Board, the
agency affected and to the Office of Personnel Management
and may report such findings to the President. The Special
Counsel may include in such report suggestions as to what
corrective action should be taken, but the final decision on
what corrective action should be taken shall be made by the
gency involved, subject to guidance and instruction from the
Office of Personnel Management. The Special Counsel may
furnish a copy of such report to the Congress.

“(e) If, in the course of the investigation, the Special
Counsel determines that there is reasonable cause to believe
that a criminal violation by an employes has occurred, the
Special Counsel shall report such determination to the At-
torney General, and to the head of the agency involved,
and shall submit a copy of such report to the Director of
the Office of Personnel Management and the Director of the
Office of Management and Budget, except to the extent sub-
section (f) applies. Any other violation of any law, rule, or
regulation shall be reported to the head of the agency involved.
The Special Counsel may require, within 30 days of recsipt
"by the agency head of such report, a cerfification by the head
of the agency which states—

® ® A @& G e ® b -
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“(1) that such head has personally reviewed the
report; and
“(3) what action has been, or is to be taken, and
when such action will be completed.
The Special Counsel shall maintain and make available to
Ihapnblicnlidofnm'imhalmm"fmdloagmcy
heads under this subsection and their certifications of actions
taken.

“(f) (1) Whenever the Special Counsel receives informa-
tiom the disclosure of which is protected under subsection 2302
(b)(ﬂ)oflhbﬁllc,hedaﬂmﬁaﬂh/mwuﬁmmdm
lated matters to the appropriale agency head. If the agency
and he conducls an investigation of the allegations, the agency
head shall report his findings of the investigation and reasons
umﬁgﬁmﬁa&pvi%ammabkperiodww
CmMer,mﬂMmathumob-
ligaﬁontomabeuduaddenu’naﬁmmmﬁgauimi-
gation under this subsection if the allegati are made by an
individual who is not an employee of such agency.

“(2) The agency head shall provide a summary of kis
activities to the Special Counsel. The Special Counsel shall
transmit such information to the individual who brought the
matter to the attention of the Special C I

“(3) The Comptroller General may ezamine the agency

6LET
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findings to determine whether the agency investigation is ade-
quate and whether the corrective action, if any, taken by the
agency is adequate. The General Accounting Office may re-
port its examination of the agency action to the Congress if
the agency investigation or ils proposed corrective action is
inadequate.

“(4) The identity of the employee who disclosed informa-
tion wnder the terms of section 2308(b)(8) shall be re-
mumy;ummmmpmofwm
(¢) (1) of this section.

“(6) The General Accounting Office and the Special
Counsel shall report to the Congress by December 31, 1980,
on their ezperience in handling disclosures under section
2302(b) (8) and investigations pursuant thereto.

“(g)(1) In addifion to the asthorily otherwise pro-
vided in this section, the Special Counsel may, except as
provided in paragraph (2) of this subsection, conduct an
investigation of any other alleged prohibited practice which
consists of—

“(A) political activity by any employee which is
prohibited under subchapter I11 of chapter 73 of this
.ﬁdc:

“(B) political activity by any State or local officer
or employee whick is prohibited under chapter 15 of
this title;

8. 2640 O~=-11
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“(C) arbitrary or capricious withholding of infor-
mation prohibited under section 552 of this fitle;
“(D) involvement by amy employes in any pro-
hibited discrimination found by amy court or appropri-
ate administrative authority to habe occurred in the
course of any personnel action.

“(2) The Special Counsel shall make no investigation
of any allegation of amy prokibited practice referred to in
subparagraph (4) or (D) of paragraph (1) of this
subsection if the Special Counsel determines that such allego-
tion may be more appropriately resolved wnder an admin-
istrative appeals procedure.

“(k) During any investigation initiated in accordance
with this section, no disciplinary action shall be taken against
any employee for any alleged prohibited activity under such
investigation or any related activity without the approval of
the Special Counsel.

“(i)(1) Ezcept as provided in paragraph (2) of this
subsection, if the Special Counsel determines, after any in-
vestigation wnder this section of any prohibited personnel
practice by any employee, that disciplinary action should be
taken against such employee b of such prohibited per-
mndpradia,ﬁeﬂpeddﬂnmdahaﬂmpanawﬁda
ﬁonmmummm:ogahawahaw
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of supporting facts to the Merit Systems Protection Board
or to an administrative law judge appointed under section
31050fl)ﬁaﬁlkanddedgudedbyﬂle80md,forahmﬁng
and decision pursuant to section 1207.

#(2) In the case of an employee in a confidential, polioy-
making, policy-determining, or polioy-advocating position who
was appointed by the President, by and with the advice and
consent of, the Senate, guch complaint and statement, and any
by the employee to such complaint, shall be p ted
to the President in liow of the Board or administrative law
judge referved to in paragraph (1) of this subsection.

“(i)(1) The Special Counsel may bring disciplinary
action, in accordance with the procedures set forth in section
1207 of this title against any employee who kn ingly and
wﬂlfdlynfmorlaib!owmplywﬂbmmdcro]lhelaﬁl
BytthmtecﬁmBoafd,mleinmmofu
employee described in subsection (i) (2), the Special Counsel
shall submit to the President in lieu of the Board a report
on the ackions of such employee, which shall include the
information described in subsection (i)(2).

“(8) If the Special Counsel believes there is a pattern
quwwmwmwmwgmywmm
mdauehpmm&wolumaumwhidtanmlom
appealable to the Board under section 7701 of this title,
tlaBpocialCouMdmymltwnvdivcwﬁoubyﬂiua

TP
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written complaint with the Board against such agency or
ouch employes and the Board shall order such corrective
action as it finds necessary.

“(k) The Special Counsel may as a matter of right in-
tervene or otherwise participate in any proceeding before
the Merit System Protection Board, ezcept that the Special
Counsel shall comply with the rules of the Board and the
Special Counsel shall not have any right of judicial appeal
in connection with such intervention.

“(1) The Special Counsel may appoint such legal, ad-
ministrative, and support personnel as may be necessary lo
perform the functions of the Special Cownsel. Any appoint-
ment made under this subsection shall not be subject to the
approval or supervision of the Office of Personnel Manage-
ment or the Ezecutive Office of the President.

“(m) The Special Counsel may prescribe such regula-
tions as may be necessary for investigations under this sec-
tion. Such regulations shall be published in the Federal
Register.

“(w) The Special Counsel shall not issue any advisory
opinion concerning any law, rule, or regulation (other than
hapter 15 and subchapter 111 of chapter 78 of éhis title,
or any rule or regulation therexnder).

“(0) The Special Counsel shall submit an ansual report
to Congress on his activities. Such reports shall describe the

I8ET
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work of the Special: Counsel, including the mumber, types,
and disposition of allegations of prohibited personnel prac-
tioss fled with it, investigations conducted by it, and acti
Wbyﬂbemeeerd,ﬂwdluadmipﬁmof
lhcraoommnddiommdnpommadcbya‘lboﬂaagn-
cies pursuant to subséctions (d), (e), (i), or (j) of this seo-
ﬁon,andlhacﬁmlabenbylheagmaiaacamukofm
reports or recommendations. The report required by this sub-
section shall include whatever recommendations for lagislation
momnmﬁmbycmwpumesﬂaucuma»wchm
appropriate.
“§Im7.ﬂoﬁwnddoddoumwmﬂdnuﬁubyﬁc
Special Counsel

“dny employee against whom a complaint Ras beow
presented to the Merit Systems Protection Board or an
mwmmmwummmaofmw
Mbcenﬁtkdwahearingondormrdhfmtha
Bomdormadm'aidmﬁuhwiudgcappoiﬂadmdcr
soction 3105 of this title and designated by the Board. In
thawcofa&tahorlooaloﬁarormmmdera\apur
15 of this title, such Rearing shall be conducted in accordance
wit&wﬁon1505olthiaﬁlk.fl'hmmaybamadnm
ﬁwawfmaMMoIWBMAMoﬂerof
lhquwdmyéumdhdp&myacﬁouMgmwaI,
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mummrmww»
e200ed 5 yoars, reprimand, suspension, or a civil pemally not
hmn,wo.lnﬁoma[myﬂwgorbcdoﬁurw
omployee under chapter 15 of this title, the Board shall act
in acoordancs with section 1506 of this titls. An employes
bjoct 0 a final order imposing disciplinary action may
MWM#MMM#&BM&&
Uﬁudsmcunofdppodafwﬂodmahwm-d
emploges was employed at the time of the action.”.

(5)(1) Section 5314(17) of title 5, United States
Mambyﬁswmummqum
States cw&mcm"naww&.
thereof “CRairman of the Merit Systems Protection Board”,

(2) Seotion 5316(66) of such title is amended by
striking out “Members, United States Civil Service Com-
mission” and inserting in liew thereof “Members, Merit
Systoms Protection Board"”.

(.‘I)Mou&?lﬁofuehﬂkia/nﬂkamw
addiagdﬂemdﬂamfﬂclaﬂoﬁwiwmmph:

“(128) Bpecial Counsel of the Merit Systems Pro-
tection Board.”.

(4) Paragraph (99) of section 5316 of such title is
Rereby repealed.

(o)ThkmofoMofﬂcMWquw
mdqualiﬁdwﬁeﬂpoa‘al(}'undof'lmlﬂﬂydcma

(4491
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Protection Board under section 1204(a) of title 5, United
States Code, as added by subsection (a), shall ezpire on
the last day of the term of the President during which As
was appointed.

(d) The table of chapters for part 11 of title 5, United
States Code, is amended by inserting after the item relating
to chapter 11 the following new item:

“12. Merit Systems Protection Beard and Special Counsel____ 101",
PERFORMANCE APPRAISALS

8xc. 203. (a) Chapter 43 of title 5, United States
Code, is ded to read as foll

“CHAPTER 43—PERFORMANCE APPRAISAL
“SUBOHAPTER I—PERFORMANCE APPRAISAL—GENERAL

:;I. Definitions.
44308, Establiskment of performence appraisal systoms.
“4908. Actions based on wnacoeptable performance.
44304. Rosponsidilities of Office of Fersonnel Managemont.
“4305. Regulations.
“§ 4301. Definitions
“For the purpose of this subchapter—
“(1) ‘agency’ means—
“(A) an Ezecutive agency;
“(B) the Administrative Office of the United
States Courts; and
“(C) the Government Printing Office;
but does not include—

“(i) the General Accounting Office;

© ® A @& 9 e W D -
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“(ii) the Central Intelligence Agency, the De-
fense Intelligence Agency, and the National Seow-
rity Agency, and, as determined by the President,
an Ezecutive agency, or wnit thereof, whose prin-
cipal funotion is the conduat of foreign intelligence
or counterintelligence activities;

“(ii) a Government corporation; and

“(iv) an agency or wunit of an agency excluded
from coverage of this subchapter by requlation of
the Office of Personnel Management;
“(2) ‘employec’ means an individual employed in

or under an agency, but does not indlude—

“(A) an employee outside the United States
who is paid in accordance with local native pre-

vailing wage rates for the area in whick employed;’

“(B) an individual in the Foreign Service of
the United States;

“(C) a physician, dentist, nurse, or other em-
ployee in the Department of Medicine and Surgery,
Veterans' Administration, whose pay is fized under
chapter 73 of title 38;

“(D) an administrative law judge appointed
under section 3105 of this title;

“(E) an individual in the Sewior Ezecutive

Service;

€8¢l
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1 “(F) an individual appointed by the Presi-
'Y dent; or

3 “(G) an individual occupying a position not in
4 the competitive service excluded from coverage of
5 this subchapter by regulations of the Office of Per-
[} sonnel Management; and

7 “(3) ‘unacceptable performance’ means perform-
8 ance which fails to meet established standards in one or

9 more critical elements of the job.
10 “§ 4302. Establishment of performance appraisal systems
1n “(a) Each agency shall develop.one or more performance
13 appraisal systems which—
18 “(1) provide for periodic appraisals of job perform-
14 ance of employees;
15 “(2) encourage employee participation in estab-
16 lishing performance objectives; and
17 ““(3) wse the results of performance appraisals as

18 a basis for training, rewarding, reassigning, promoting,
19 demoting, retaining, and separating employees.

20 “(b) Under such regulations as the Office of Personnel
21 Management shall prescribe, each performance appraisal
22 system shall provide for—

23 “(1) establishing® performance standards for each
4 employee under such system, communicating such stand-
2% ards to such employee at the beginning of an appraisal

© ® Q@ O g e W B
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period, and evaluating such employee during such period
on such standards;

“(2) recognizing and rewarding employees whose
performance so warrants;

“(3) assisting employees whose performance is un-
acceptable to improve; and

“(4) reassigning, demoting, or separating employees
whose performance continues to be ptable, but only
after an oppoﬂunity to demonstrate acceptable perform-
ance.

“§ 4303. Actions based on unacceptable performance

“(a) Subject to the provisions of this section, the head
of an agency may at any time demote or remove an employee
whose performance is unacceptable.

“(b) An employee subject to demotion or removal from
the service under this section is entitled to—

“(1) at least 30 days’ advance swritten notice of the
Pproposed action which identifies the ezpected standard of
performance for the employee, the areas in which the
employee’s performance is currently unacceptable, and
any other failures to perform acceptably during the 1-
Year period ending on the date of the notice which may

be idered in king a decisi on the proposed
action;

¥8¢1
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“(8) be accompanisd by an atiorney or other rep-
resentative;
“(3)nply¢olhanoﬁoaomﬂyandinwriﬁng:and
“(4) a written decision which states the reasons for
the decision and which, unless proposed by the agency

head, has been voncurred in by an employee who is in a

-higher position ‘than the employee who proposed the

action.

“(c) An agency may, under regulations prescribed by
the head of the agency, ectend the nofice period under sub-
section (b) ofﬂtiaae;:ﬁonfor\nolmorelhan.’wduya.An
agmcymydendnchanoticcperiodformlhau.’m
dayaonlyiuawmiamwithrcgu]aliominuedbylheOﬁoe
of Personnel Manag t. The decisi
dmo(eanmploynahnﬂbcmadcwiﬂlin.’”daycafmlhe
date of the expiration of the notice period. The decision to
relain, remove or demote an employee shall be based upon one
ormorefwilurntoperfoﬂuawepublyaaiduﬁﬁdinw
notice provided under subsecti (b)(1) of this section.

“(d) If mo action is taken because of performance
improvement during the notice period and the employec’s
p«fmammﬁmwbempmbleformwfm
mweofﬁenoﬁcepwviddundnubowﬁm(b)oflhb
Mcnym"olhum!uﬁmoffheunmpmbkw

to retain, remove, or
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Imdaahwfmoﬁddmmm
such emplogee and shall not subsequently be the basis for an

“(e) An employee who is a preference eligible or is in
the competitive service and who has been demoted or removed
under the provisions of subscction (b) of this section may ap-
peal the action to the Merit Systems Protection Board. Ezcept
as provided in subssotion (f), the appeal shall be conducted
in accordancs with the proosdures established in section 7701
of this tidle.

“()(1) In any eppeal wnder subesction (c) of this
ssction, the agenoy shall have the initial burden of proof,
subject to an opportunily for rebutial by the employee, in
establishing that there is & ressomable basis on the record
taken as a whole to believe thet the employee failed to satisfy
ome or more performance stendards established for that em-
ployee, or otherwise feiled to perform acceptably, as set
forth in the notics provided to the employee under subsection
(5) (1) of this section.

“(2) An agewcy action shall be sustained by the Board,
the adminisirative low judge, or the appeals offcer wnlosw—

“(A) the agency's procedures contained error that
substantially impaired the rights of the employee;

“(B) the agency's decision was based on discrimi-
nakion prohibited by section 2302(b)(1) of this tille;
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1 “(C) there is no reasonable basis on the record for
2 the agency’s decision; or

s “(D) the agency's decision involved a prohibited
4 personnel practice, or was otherwise contrary to law.
5 “(g) This section does not apply to—
6

7

8

9

“(1) the demotion to the grade previously held of
@ supervisor or manager who has not completed the pro-
bationary period under section 3321(a)(2) of this title
in an initial supervisory or managerial position,
10 “(2) the separation or demotion of an individual
1 in the competitive service who is serving a proba-
12 tionary or trial period or who has not completed ome
18 year of current continuous employment under other
4 than a temporary appointment imited to one year or
15 less, or
16 “(3) the separation or demotion of an individual
17 in the excepled service who has not completed one year
18 of current continuous employment in the same or similar
19 positions.
2 “§ 4304. Responsibilities of the Office of Personnel Manage-
21 mens
22 “(a) The Office of Personnel Management shall make
23 technical assi ilable to agencies in the dem;lop-

24 ment of performance appraisal systema.
25 “(b) If the Office of Personnel Management determines

174
Mammdoammmmmuuoft&ub-
ohapter (including regulaions prescribed wmder section
4305), the Office of Personnel Management shall direct the
agency to implement an appropriate system or to correct
operations under the system, and any such agency shall take
any action so required.

*“§ 4305. Regulations
“MOﬁuomendﬂwmm
Wwwmm”mmofﬂﬁaubdmwr,
Wmﬁmmmwmﬂarwilhmpeabwlﬁchﬁo
Merit Systems Protection Board may prescribe regulations.”.
(%) I'kikmrdaﬁuglochaplerﬁialhc!abkof
chapters for part II1 of title 5, United States Code, is
amended by striking out “Performance Rating” and inserting
in liew thereof “Performance Appraisal”’.
ADVERSE ACTIONS
8Ec. 204. (a) Chapter 75 of tile 5, United States
Code,iaammdadbydﬁﬁngoumbchapfenlandllmd
tnserting in lieu thereof the following:
“SUBCHAPTER I—SUSPENSION FOR 30 DAYS
OR LESS
“§ 7501. Definitions
“For the purpose of this subchapter—
“(1) ‘employee’ means an individual in the com-

Mﬁunwicewhoiamlnrvingaﬁvbaﬁmaryor
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triel period under an initial appointment, or who has
completed 1 year of current continuous employment in
the same or similar positions under other than a tem-
porary appointment limited to 1 year or less, but does
not inelude—

“(4) an individual in the Senior Ezccutive
Service;

“(B) an individual occupying a position not in
the competitive service excluded from covcrage of
this subchapter by regulation of the Office of Pcrson-
nel Management; or

“(C) an individual whose position ia in an
agency, or urit thereof, excepted from coverage of
the merit system principles pursuant lo section
2301(a)(2)(B) of this title; and
“(2) ‘aupenaicm':,mm the placing of an em-

ployee, for disciplinary reasons, in a temporary slatus
without duties and pay.
“§ 7502. Actions covered
“This wubchapter applies to a suspension for 30 days
or less, but does not apply to a suspension under section 7532
of(kicﬁlloorauoeﬁoniniﬁaledbythﬂpecial(!wmdun-
der section 1206 of this tie. '
“§ 7503. Cause and procedure

® @ = A S e W N -
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“(a) Under vegulations prescribed by the Office of

Personnel Management, an employee may be suspended for
30dayaorlanmdyformdlcawaawﬂlpmmtbc
efficiency of the service.

“(b) An employee against whom a swspension for 30
dayaorlaaiaprt;pondiamilhdlo—-

“(1) a written notice slating reasons for the pro-
posed action;

“(2) ar ble time to orally and in
writing and to furnish afidavits and other documentary
evidence in support of the answer;

“(3) be accompanied by an attormey or other
representative; and

“(4) a written decision at the earliest practicable
date.
“§ 7504. Regulations
“The Office of Personnd Mamagement may prescribe
regulations lo carry owt the purposes of thie subchapler.
“SUBCHAPTER II—REMOVAL, SUSPENSION
FOR MORE THAN 30 DAYS, REDUCTION IN
GRADE OR PAY, OR FURLOUGH FOR 30
DAYS OR LESS
“§ 7511. Definitions; application
“(a) For the purpose of this subchapier—
“(1) ‘employec’ means—

L8ET



—— — —— e

177
“(A)m%dﬁmmmm
nbﬁmnfvhyamwwﬁdmﬁod
uuderanéu'ﬁalappohmt,orwbohmmpldd

Iya&rafcumum&mmﬂoymmmda

odcrﬁmahuprmyappoﬁhmlhﬂede

year or less; and
“(B) a preference edigible in an Ezecutive
amiﬂamp(dmiu.mdawm

‘iﬂ%fuﬂaUﬁMﬂMMﬂmﬁaMﬂa

PMB&CMWMMMW

year of current continuous servios in the same or

similar positions;

“(2) ‘sapension’ has the meaning as set forth in
ssotion 7501 of this title;

"(3)‘Mmahndo[d¢ﬁﬁwﬁmuﬂda
& position olassification systom;

“(4) ‘pay means the rats of basic pay fized by
law or administrative action for the position held by an
employes; and

“(5) ‘furioug’ means the placing of an employee
aammmmumm
#deﬁu“no&rmm
“ﬂ)mmuum&«»uﬂw—

“(1) whose appointment is required to bs made by
ond with the advice and consent of the Semate;

© ® 9 O A e W M
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“(S)wlmpdﬁonhbmw»baof
o confidential, policy-making, polioy-determining, or
policy-advocating character by—
“(4) the Office of Personnel Management for
.Mﬁouﬂdilhnmpldfmﬂempaﬁm
servios; or
“(Bl!hePfuidcnlorﬂahudof-am
fmapodﬁanwhiehiompbd[mﬂempaﬁ&u
nrvia;bym;
“(3)mp-'sa..j.aa.s-auﬁmuu
Servics; or

“(4) wlmepuilimiaiamaymcy,orno‘lﬂawf.
ezoepted from coverage of the merit systems principles
pursuant to section 3301(a)(2)(B) of this title.
“(c) The OﬁaofPamudlwwpmvide

fwﬂccppﬁmﬁmo[“iahbdop'hrbmm or
§rowp of posiions excepled from the competitive service by
WofﬂcOﬁaomedlm

“§ 7512. Actions covered

“This subchapter applies to—
“(1) o removal;
“(2) a suspension for more then 50 dags;
“(8) a reduction in greds;
“(4)’0%&,-,0]-“%,‘ one

88E1
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stp of the employed's grade or 3 percent of the employed's
Dbasic pay; and
“(5) a furlough for 30 days or less;
ut doss not apply to—
“(A) a suspension or removal wnder section 7558
of this fitl, '
“(B) a reduation i forcs action wnder section 3508
of this titls,
“(C) the demotion of a supervisor or manager who
Aas not completed the probationary period under section
85381(a)(2) of this title in an initial supervisory position
if such demotion is to the grade held immediately before
becoming such a supervisor,
“(D) a demotion or resoval wunder section 4303
of this title, or
“(E) an action initiated by the Special Cownsel
wnder seotion 1206 of this title.
“§ 7513. Camse and procedure
“(a) Under regulations prescribed by the Office of Per-
sonnel Management, an agency may take an aotion covered
by this subohapler against an employes only for such oouse
&3 will promots the eficiency of the servios.

“(d) An employes against whom om ackon is pro-.

posed is entitled to—

© ® 9 B R e W N -

s

1

180

(1) af loast 50 deys’ adoance writlen mokics, &'

ospt when there is reasonable osuse to belicve the em-
ployes has commitied a crime for whick a sentence of
imprisonment con be imposed, stating specific reasons

for the proposed action;

“(3) ar bls time to orally and in
writing and to furnish afidevits and other documentary
evidence in support of the answer;

“(3) be accompanied by an atiorney or other repre-
sentative; and

“(4) a written decision and reasons therefor at the
earliest practicable date.

“(o) An agency may in its discretion provide by regu-
lation for a hearing which may be in liew of or in addition fo
the opportunity to anmwer provided under subsection (b)(2)
of this section.

“(d) An employec against whom an action is taken
wnder this soction is entitled to appeal to the Merit Systems
Protection Board under section 7701 of this title.

“(e) Copies of the notice of proposed action, the answer
of the employee when writlen, a summary thereof when
nadeovﬂy,ﬂenoﬁxofdca’ionmdm“w,u‘
any ovder effecting an adverse action shall be maintained by
the agency and shall be furnished to the Merit Systems Pro-
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tection Board upon ils request and to the individual ayected
upon such individual's request.
“§ 7514. Regulations

“The Office of Personnel Management may prescribe
regulations to carry oxt the purposes of this subchapter,
ezoept as it concerns any matier with respect to which the
Merit Systems Protection Board may prescribe regulations.”.

(b) The table of sections for chapter 75 of title 5,
United States Code, is amended by striking out all the items
preceding the item relating to subchapter 111 and inserting
in liew thereof the following:

“CHAPTER 75—ADVERSE ACTIONS
“SUBOHAPTER I—JU‘BPENSION OF % DAYS OR LESS

“SUBCHAPTER I1I—-REMOVAL, SUSPENSION FOR MORE
THAN 30 DAYS, REDUCTION IN GRADE OR PAY, OR
FURLOUOH FOR %0 DAYS OR LESS

“7513. Couss and procedure.
“7614 Rogulations.”.

APPEALS
8Ec. 205. Chapler 77 of tile 5, United States Code, ia
ded to read as foll
“CHAPTER 77—APPEALS

“Sen.
“7701. Appeliate procedures.
mlmﬁu.;mqwxwmw
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“§ 7701. Appellate procedures

“(a) An emplogee, or applicsn for employment, may
submit an appeal to the Merit Systems Protection Board
from any action which is appealabls to the Board wnder
any law, rule, or regulation. An appellant shall Aave the
right to be accompanied by an attorney or other represonta-
tive. The appeal shall be processed in accordance with rege-
lations prescribed by the Board.

“(b) The Board may refer any case appealable to it to
an administrative low judge appointed wnder section 3108
ofﬂtioﬁlle,orlomappeaboﬁear,whodall,mptm
provided in subsection (c) of this section, render a deci-
uwtwmluuymwhgam
from the service, the Board shall assign such oase to a more
miorappeahoﬁccr,ortoanadnﬁm’shuﬁulapiudgs.

“(c) At any ime after the filing of ‘the appeal, any
par&ymaymformwdaa'dm.ﬂcmm
Mhmammdb&u,ﬁvdbymofﬂo
Bwrd,bmpondl/ﬁemmnofﬂeadoﬂnm
Mﬁdhmformmdddmfachm
tial to justify his opposition, the motion may be dewied or
a continuance may be ordered to permit afidavite to be ob-
tained or depositions to be taken or discovery to be Aad. If
the adminisirative law judge or appeals oficer finds, based

06€T
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uhmﬂuMo{ﬂcWMd&rm
bﬂcmﬂﬂd%anmmﬁmaﬁmw
qfdimwmﬁdmﬁulawiudporappnh
oMMMaumrydocidmhﬂopaﬁymﬁdd
to suoh g decision as a matter of law. The administrative
laniudgaorappoahoﬁurmy,alﬂaroqudo[aiﬁar
pafly,pmm'dcformdpmﬂaﬁmafoiemiawmingb
a decision under this subsection.

“(d) (1) In any appeal from any ogency action under
mm,wwmmmaﬁmw
qmwmwmawmm
ﬂomfduhnuawhokﬁdﬂoadionlmwhidm
appaalhabeenlabmpmwtuthcaﬁawyo]lhcumia.

“{Q)AnagcwaeﬁonchallbeuphddbymBomd.
the administrative law judge, or the appeals oficer unless—

“(A) the agency's procedures ined error that
substantially impaired the rights of the employos;
“(B)ﬂow:doﬁdonmwmw
mmmbymzsoz(b){z) of this itle;
"{G)Mcagaaqf:ddﬁmbumppoﬂdbyub
stantiol evidence on the record taken as a whols; or
“(D) the agency's decision involved a prohibited

WM«WWW”M.

“(a)Auydodu’ousadcruMu(b)ud{c)o[M
wﬁoxa\allbaﬁuduuknapoﬂytoﬂcoppodorm
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O)ﬁuo]PammdlcwMﬁonlhBM[or
o review within 30 days after receipt of the decision, unless
the Board, for good case shown, eztends the 30-day period
qumamummmm
Director of the Office of Personnel Management may peti-
tion the Board for a review only if, in the ezercise of his sole
discretion, he determines that the decision is erromeons and
will have a substantial impact on a civil service law, ruls,
regulation, or policy directive within the jurisdiotion of the
Office of Personnel M f. One ber of the Board
may grant a petition or otherwise dired that a decision
be reviewed by the full Board. This procedure shall not
apply if, by law, a decision of an administrative law judge
or appeals officer is required to be acted upon by the Board.

“(f)(1) Subject to paragraph (2) of this sbsection,
in the case of any complaint of discrimination which wnder
subsection (h) is required to be heard by the Board, an
appeals oficer assigned to hear discrimination complaints
fled under seotion 717(b) of the Civil Bights Act of 1964
(42 US.C. 20000-16(b)) may make a decision om the
record or conduct an cvidentiary Aearing, as the circum-
stances may warrant, pursuant to regulations prescribed by
the Board.

“(2) An appeal may be heard under paragraph (1) of
this subsection if the employes, or applicant for Federal

16€1
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employment, submits the disorimination complaint o the
agency, whick skall Aave 60 days to resolve the complaint.
If the complaiat is mot rescived to the satisfaction of the
complainant or if the agency fails to issue a final decision
thereon within 60 days, the complainant may appeal to the
Board. Such an appeal must be submitted within 30 days of
notios to the complainant of the agency's decision or follow-
ing ezpiration of the 60-day period if the agency has failed

to issue o decision on the complaint. Clasy complaints of
discrimination may be processed by an appeals oficer pur-
suant to regulations prescribed by the Board.

“(g) Members of the Board and administrative law
judges or appeals officers assigned by the Board may—
“(1) oconsolidate appeals flled by two or more
appellants, or
“(2) join two or more appeals filed by the same
appellant and Rear and decide them comcurrenty,
if the Board, the administrative law judge, or the appeals
officer, as the case may be, determines in ils discretion that
such action could result in the appeals’ being processed more
ezpeditiously and such action would not prejudice the parties;
“(A) Notwithstanding any other provision of law, an
employes who Aas been afected by an action appealable
to the Board and who allsges that discrimination prohibited
by section 717 of the Civil Bights Act of 1964 (42 US.C.

© ® 9 A D > O B =
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2000e-160), section 6(d) of the Fair Labor Standards Act
of 1938 (39 U.8.C. 206(d) ), section 501 of the Rehablite-
tion Act of 1973 (39 U.8.C. 971), and section 15 of the Age
Discrimination in Employment Act of 1967 (39 U.S.C.
sw«),mmmwmmﬁmw
thereunder, was a basis for the action shall Aave both the
issus of discrimination and the appealoble action decided
by the Board in the eppeal decision under the Boards
appellate procedures.

“(i)(1) If any statute referred to in subsection (), or
i any ruls, regulation, or policy directive issued by the Equal
Employment Opportunity Commission pursuant to such
slatule, is af issue in any appeal conducted by the Board
pursuant to subsection (f), the Board shall prompily notify
the Equal Employment Opportunity Commission and the
Commission shall, consistent with the provisions of subsec-
tion (f), have the right to participate fully in the proceeding,
iadudt’ugudaubniﬁmimitdomaawiaumw
of fact and lavw.

“(2) Notwithstanding any other provision of law, any
doa'u’onmdmﬂcl'ﬂdbylhBMpummtloub-
seotion (A) of this section shall be the final administrative
Mhmmuukn,punmwpamgmphls),ﬂw
Equal Employment Opportunity Commission reconsidern the
decision and order of the Board.

c6e1
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“(8) The Oommission may reconsider the decision and
order of the Board upon a petition from the employes who
brought the proceeding, or om ils own initiative, if the Com-
mission finds in writing that the decision and order may
Aave a eubstantial impact on the general administration by
the Commission of its responsibilities for preventing dis-
crimination in Federal employment as a whole. The Com-
mission shall Rave 80 days from the issuance of the decision
and order of the Board to determine whether to reconsider
such decision and order. If the Commission does reconsider
any decision and order of the Board pursuant to this para-
graph, the Commission shall, within 60 days of the issuance
of the decision and order of the Board, consider the entiré
record of the proceedings before the Board, and, solely on
the basis of the evidentiary record compiled pursuant to sub-

section (f), taken as a whole, either—
“(A) concur in the decision and order of the Board;

“(B) issue another decision and order, which differs
from the decision and order of the Board to the eztent
that the Commission finds in writing that, in ils view,
the interprotation by the Board of the meaning of any
statuts, ruls, requlation or policy directive referred to
in subsection (A) was err , or the application of

(44
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such law (o0 the evidenos in the record was wasupporiable,

as a matter of law.

“(4) If the. Commission concurs pursuant to paragroph
(8)(A) in the decision and order of the Board, suck deci-
sion and order of the Board shall be final agency action in
the matter.

“(5) If the Commission iseues a diferent decision end
order pursuant to parograph (3)(B), the Board shall
reconsider and, within 30 daye—

“(A4) concur and adopt in whole the order of the
Commission, together with any additional decision of
the Board as it deems appropriats;

“(B) reafirm the inifial decision and order of the
Board; or

“(C) reaffirm the initial decision and order of the
Board with such revisions as it deems appropriate.

Whenever action is not taken purssant to subpcragreph (4)
the matter shall be immediately certified to the United Slales
Court of Appeals for the Disirict of Columbia for review.
The administrative record in the proceedings shall be for-
warded by the Board witkin 30 days to such Court. Such
record shall consist of the factual record compiled by the
Board pursuant to ssbeection (f), any order or decision
issued by the Board or the Commission, the findings required
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by paragraph (3), and any transcript of oral arguments
made, or legal briefs filed, before the Board or the Commis-
sion. Upon review, the court shall give due deference to
the respective expertise of each agency. Upon application
by the employee, the C may iseue such interim
relief as it deems appropriate to mitigate any ezceptional
Rardship the employes might otherwise incur as a resslt of
certification wnder this. subsection, except that the Commis-
sion may wot stay, or order the employing agency to reverss
an an énterim basis, the personnel action on which the appeal
of the matier o the Board was based. The court shall, on
the basis of the record certified to it pursuant to this para-
graph, promptly decide the matter.

“(j) Members of the Board, administrative law judges,
and appeals officers assigned to the Board may require pay-
ment by the agency which is the losing party to a proceeding
before the Board, of reasonable atiorney foes incurred by
an_ employes, if the employes is the preveiling party and
the deciding oficial or officials determine that payment by
the agency is warranted on the grounds that the agency’s
action was laken in bad faith, except that where an employee
or applicant for employment is the prevailing party and the
decision is based on a finding of discrimination prohibited
by any law referred o in subsection (k), the awarding of

— ——— % P —eea T
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atiorney fees shall be governed by the standards applicable
under the Civil Rights Act of 1964 (42 U.S.C. 2000
5(k)).

“(k) The Board may, by regulation, provids for alterna-
tive methods for settling matters subject o the appell
jurisdiction of the Board. A decision under such a method
Mbeﬁaal,uhnﬂcBurémmaadmﬁdenu
case at the roquest of the,Office of Personnel Management
under subsection (¢) of this section.

“(1) (1) Upon the submission of any appeal to the Board
wnder this section, the Board, through reference to such cate-
goﬁaafcam,orolhermm,asitdeeﬂuappropﬁale,
shall establish and publicly the date by
which it intends to complete final agency action on the mat-
ter. Such date shall assure ezpeditions consideration of the
appeal, consistent with the interests of fairness and other pri-
orities of the Board. If the Board fails to complete action on
the appeal by the announced date, and the expected delay will
exceed thirty days, the Board shall publicly announce the new
dats by which it intends to complete action on the appeal.

“(2) Not later than March 1 of each year, the Board
MMMWCmanpoﬁdwrﬁug’ the number of
appeals submitted to it during the prior calendar year, the
number of appeals on which it completed action during the
prior year, and the member.of instances during the prior yoar
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in whick it failed to conclude a prooseding by the date origi-
nally announced, along with an ezplanation of the reasons
therefor.

“(8) The Board shall by rule indicate any other category
of significant Board action which the Board determines should
be subject to the provisions of this subsection.

““(4) It shall be the duty of the Board, an administrative
low judge, or an appeals officer to expedite to the greatest

“(m) The Merit Systems Protection Board may pre-
soribe regulations to carry out the purposes of this section.
“§ 7702. Judicial review of decisions of the Meris Systems

Prossction Board

“(a) Any employes, or applicant for employment, ad-
versely affected or aggrieved by a final order or decision of
the Merit Systems Protsction Board may oblain judicial
review of such an order or decision. The Board shall be the
named respondent in any prooseding brought pursuant to this
subsection, unless the employee or applicant for employment
secks review of a final order or decision issued by the Board
under section 7701. In review of a final order or decision
issued under section 7701, the agency responsible to taking
the action appealed to the Board shall be the named respond-
ent, except that the Board ehall have the right to appear in the
court proceeding if the Board, in its sole discretion, deter-
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mines that the appeal may raise questions of subsiamtial inter-
et o,

“(b) A petition to review a final order or decision
of the Board shall be filed in the Courtof Claims or a
United States Court of Appeals as provided in chapters 91
and 158, respectively, of title 28, except for actions filed in
the United States disivict courts purmant o the anti-dis-
crimination laws referved to in section 7701(h) of this title,
or under section 8715 or 8912 of this title. Notwithetanding
any other provision of law any petition for review must be
fled within 30 daye after the date the petitioner received motics
of the final order or decision of the Board. In the case of any
action brought pursuast to section 717(c) of the Civil Rights
Act of 1964 (42 U.8.C. 20000-16(c)) or under section 15
of the Age Discrimination in Employment Act of 1967 (29
U.8.C. 633a(c)) the employes shall have 30 days after
Ihedxiﬁmandmdao/ﬁeﬂoadhd;’umautlom
tion 7701(i)(2) or, if applicable, section 7701(i)(4) or
section 7701(i)(5) (4), (B), or (C) to file such action.
If an employee files an action in district court concerning such
matter, the jurisdiction of the Court of Appeals over the mat-
ter pursuant lo section 7701(i)(5), and any interim relicf
aforded the employes by the Equal Employment Opporunity
Commission pursant to section 7701 (i) (5), shall terminate.

“(c) In cases filed in the United States Court of Clarims
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or a United States Court of Appeals, the court shall review
the adménistrative record for the purposs of determining
whether the findings were arbitrary or cspricious, and not in
acoordamoe with low, and whether the procedures required by
statuts and regulations were followed. The administrative
findings of the Board are conolusive if mpported by substan-
tial evidence in the adminisirative record. If the court deter-
mines that further evidence is necessary, it shall remand the
case to the Board. The Board, afier such further proceedings
as may be required, may modify its findings, and shall fle
with the court the record of such proosedings. The findings of
the Board are conclusive if supported by substantial evidence
in the administrative record as supplemented.

“(d) The Director of the Gfice of Personnel Manage-
ment may obtain review of any final order or decision of the
Board by fling a petition for judicial review in the United
States Court of Appeals for the District of Columbia if the
Director determines, in his sole discretion, that the Board
erred in inlerpreting a civil service law, rule, regulation, or
policy directive afecting personnel management and that the
Board's decision will have a subsiantial impact on a civil
service low, rule, regulation, or policy directive. Where the
Direcior did not intervene in a matter before e Board, the
Director may not petition for review of a Board dacision
snder this scotion anless the Director first petitions the Board
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for a reconsideration of s decision, and such petition is
denied. In addition to the named respondent, the Board and
all other parties to the proceedings before the Board shall Aave
the right (o appear in the prooseding before the Court of
Appeals. The granting of the petition for judicial review shall
be at the discretion of the Court of Appeals.”.
TECHNICAL AND CONFORNING AMENDMENTS
8mc. 206. Seotion 2342 of title 28, United States Code,
is amended—
(1) by striking out “and” at the end of paragraph
(4),
(2) by striking out the period at the end of paro-
graph (5) and inserting in liew thereof “; and”, end
(8) by adding at the end thereof the following new
perograph:
“(6) all final orders of the Merit Systems Protec-
tion Board except as provided for in section 7702(b)
of title 5.
TITLE 1I1-8TAFFING
VGLUNTEER SBRVICES
8xc. 301. (a) Chapter 31 of title 5, United States
Code, is amendsd by edding at the end theveof the following
new seotion:
“§ 3111. Acceptemce of velunseer service
“(e) For the purposs of this section, ‘student’ means
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on individual who is envolled, wot less than half-time, in
& high sohool, trade sokool, teckniocal or vooational institute,
junior college, college, university, or comparable recognised
eduoational institution. An individual who is a student is
deemed not to Aave ceased to be a student during am interim
Betwoen sohool years if the interim is mot more than 5
months and if suoh individual shows to the satisfaction of
the Office of Personnd Management that such individual Aas
a bona fide intention of comtinwing lo pursue a course of
study or training in the same or different educatiomal in-
stitution during the school semester (or other period inlo
which the school year is divided) immediately after the in-
terim.

“(b) Notwithstanding section 665(b) of title 31, the
head of an agency may acoept, subject to regulations issued
by the Office of Personnel Management, voluntary servioe
for the United States if the service—

“(1) is performed by a student, with the permissi
of the institution at which the student is enrolled, as

part of an agency program established for the purpose
" of providing educational ezperionoes for such students;
“(2) is to be uncompensated; and
“(3) will not be wsed to displace any employee.
“fc) An individual who provid luntary service

wnder subsection (b) of this section shall not be considered

1
2
8

4
5
[]
1
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a Federal employss for any purpose other thom for pur-
poses of. chapter 81 of this tils (relating to compensation
for injury) and sections 2671 through 2680 of tide 28
(relating to tort claims).”.

(b) The analysis of chapter 31 of title 5, United States
Code, is amended by adding at the end thereof the following
new item:

“3111. Acoeptance of veluntesr servies.”.

(c) Section 8321 of tile 5, United States Code, is
amended to read as follows:

“§ 3321. Competitive service; probation; period of

“(a) The President may take such action, incduding
the issuance of rules, regulations, and directives, as shall
provide as nearly as conditions of good administration war-
rant, for a period of probation—

“(1) before an appointment in the competitive serv-
ice becomes final; and

“(2) before initial appointment to a supervisory or
“(b) An individual—

“(1) who has been transferred, assigned, or pro-
moted from a position to a supervisory or managerial
position, and

“(2) who does not satisfactorily complete the pro-

L6ET
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bationary period wnder subsection (a)(2) of this

section,
shall be returned to a position of mo lower grade and pay
than the position formerly occupiad by the individual. Nothing
in this section prohibils an agency from instituting an adverse
action against an individual serving a probationary period
under subsection (a}(2} fumuanan
or managerial performance.”.

(d) Section 3319 of chapter 33 of title 5, United States
Code, is repealed.

(e) The analysis for chapter 33 of title 5, United States

. Code, is amended by striking out the item relating to section

3319.
TRAINING

8Ec. 302. Section 4103 of title 5, United States Code,
is amended by inserting “(a)” before “In order to increase”
and by adding at the end thereof the following new subsection :

“(b)(1) Notwithstanding any other provision of this
chapter, an agency may train any of its employees to pre-
pare such employee for pl t in another agency if the
Read of the agency determines that such employee will other-
wise be separated under conditions which wowld entitle such
employee to severance pay wunder section 5595 of this title.

“(2) Before undertaking any training under this sub-
section, the head of the agency shall obtain verification from

1
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ﬁeO/ﬁoco[PemnndHamgMM»lhmm'daam
ble ezpectation of pl MWW
“(8) In selecting an employee for training wunder this
subsection, the head of the agency shall consider—

“(A) the eztent to which the current skills, knowl-
edge, and abilities of the employee may be wtilized in
the new position;

“(B) the employee’s capability to learn new skills
and acquire new knowledge and abilities needed in the
new position; and

“(C) the benefits to the Government which would
result from retaining competent l in the Fed-

(ot 4

»

TRAVEL, TRANSPORTATIGN, AND SUBSISTENCE
8Ec. 303. Section 5723(d) of title 5, United States
Code, is amended by striking out “not”.
RETIREMENT
8Ec. 304. Section 8336(d)(2) of title 5, United States
Code, is amended to read as follows:

“(2) voluntarily, during a period when the agency
in which the employee is serving is undergoing a major
reorganization, a major reduction-in-force, or a major
transfer of function, as determined by the Office of Per
sonnel Management, and such employee is serving in o
geographic area designated by the Office,”.
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TITLE IV—SENIOR EXECUTIVE SERVICE
COVERAGE
Sxc. 401. (a) Chapter 21 of title 5, United Btates
Cods, is omended by inserting after section 2101 the follow-

ing new section: -
“§ 2101a. The Senior Executive Service

“The ‘Semior Ezecutive Service' ists of Senior
Executive Service positions.”.

(b) Section 2102(a) (1) of title 5, United States Code,
is amended. by striking out the “‘and”’ at the end of subparo-
graph (A); by inserting an “and” at the end of sub-
paragraph (B); and by adding at the end thereof the fol-
lowing new subparagraph:

“(C) positions in the Senior Ezecutive Service,”.

(c) Section 2103(a) of title 5, United States Code, is
following: “or the Senior Ezecutive Service”.

(d) Section 2108(3) of title 5, United States Code, is
amended—

(1) in subparagraph (@) (iii), by striking out the
period and inserting in liew thereof a semicolon; and

(2) by inserting at the end thereof the following:
“but does not include applicants for, or members of, the
Senior Ezecutive Service.”.

]
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(¢) The analysis for such chapter 21 is amended by
inserting after the item relating to section 2101 the follow-
ing new item:
“§101a. The Sonior Emecutive Service.”.

AUTHORITY FOB EMPLOTMENT

Sxc. 402. (a)(1) Chapter 31 of &ille 5, United States
Code, is amended by adding at the end thereof the following
new subchapler:
“SUBCHAPTER II-THE SENIOR EXECUTIVE

SERVICE

“§ 3131. The Senior Esecutive Service

“(a) It is the purpose of this eubchapter to establish
and provide for a Semior Ezecutive Service in order to
insure that the ezecutive management of the Oovernment of
the United States is of the highest quality and is responsive
to the neods, policies, and goals of the Nation. The Semior
Ezecuive Service shall be administered in such a manner
%0 as to—

“(1) provide for a compensation system, including
salary, benefits, incentives, and other conditions of em-
ployment, designed to attract, reinforce, and retain &>

cellent Government executives;
“(2) establish a positive correlation between ezecu-
tive and ation and relention, with

v

ezecutive success to be measxred om the baeis of in-
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ment (inoluding such factors as improvements in eficion-

oy, produdtivity, 8 meeting equal employ
opportunity goals, quality of work or service, cost sav-
ings, and timeliness of performance) ;

“(3) aseure that tives are table and

responsibl for the effcts
ployees under them;

“(4) make tenure as an evecutive comtingent om
successful performance;

“(5) recognize exveptional accomplshment;

“(6) enable the head of an agemcy to reassign
and transfer Senior Ezecutive Service employees to best
accomplish the agency’s mission;

“(7) provide for severance pay and placement
assistance for those who are removed from the Senior
Ezecutive Service for nondisciplinary reasons;

“(8) protect Senior Ezecutive Service employ
from arbitrary or capricious actions;

“(9) provide for both program continwity and
policy advocacy in the management of public programs;

“(10) maintain ¢ merit personnel system free of
improper political interference;

“(11) assure accountability for Romest, economical,
and efficient Government;

and productivity of em-
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“(12) aseure faithful adherence to the law, rules,
and regulations relating to equal employment oppor-
tunity, political activity, and confliots of interests; and
“(13) provids for the systematio development of
talented and efective eecutives amd for the continwing
development of incumbents.

“§ 3132. Definitions end esclusions

“(a) For the purpose of this subchapter—

“(1) ‘agency’ means an Ezecutive agency, ezcept
a Government corporation and the General Accounting
Ofice, but does not include—

“(A) any agency or unit thereof ezoluded from
ocoverage by the President wnder subsection (c) of
this soction; or

“(B) the Federal Bureaw of Investigation, the
Central Intelligence Agency, the Defense Intelli-
gence Agency, the National Securily Agency any
positions in the Drug Enforoement Adminisiration
whick are ezcluded from the competitive service
under section 201 of the Crime Control Aot of 1976
(MSMVM),MquyMcM
dent, an Ezecutive agency, or unit thereof, whose
principal function is the conduct of foreign intell-
gence or counterintelligence activities;

00%1
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“(8) ‘Bemior Ezscutive Servioe position’ means a
position in an agency, as defined by this section, which
is properly classifiable above grade GS-15 of the General
Schedule and below level 111 of the Ezecutive Schedule,
or their equivalents, in which an employee—
“(A) direots the work of an orgamirational
wait;
“(B) is held accountable for the sucoess of
specific line or staff programs or projects;
“(C) monitors the progress of the organization
toward goals and periodically evaluates and makes
appropriate adjusiments to such goals;
“(D) supervises the work of emplogees other
than personal assistants; or
“(E) exercises other important policymaking
or ezecutive functions;
Ezoept for a position in the Foreign Servios the term
shall not include any position to which an individual is
appointed by the President, by and with the advice and
consent of the Senate;

“(8) ‘ezecutive’ means a member of the Semior
Ezecutive Service;

“(4) ‘career reserved position’ means a position
which can only be flled by a career appointee and to
which it is justifiable to restrict appointment to oaveer
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employees in order to insure impartiality, or the public's
confidence in the impartiality, of the Oovernment;

“(5) ‘gemeral position’ means any position, other
than those identified as caresr reserved positions, which
may be filled by either a caresr or nomcareer eppointes
or by a limited emergency or term appoinies;

“(6) ‘oareer appointed meams am individual op-
pointed (0 a Senior Ezecutive Servics position based on
seloction through o competitive staffing process com-
sistent with Office of Personnel Management regulations
and, in the case of initial appoiniment, approval of
ezecutive qualifications by the Office of Personne
Management; .

“(7) ‘momcareer appointee’ moans an individual ap-
pointed to a Senior Ezecutive Bervice position without
pproval of ezecutive qualifications by the Ofice of Per-
sonnel Management;

“(8) ‘limited emergency appointment means a non-
rencrwable appointment, mot to ezceed 18 months, o a
position established to meet a bona fide, unanticipated,
urgenlnai;aud

“(9) ‘limited term appointment means a nonrenew-
able appointment for a term of three years or less to a
period.

10¥%1
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“(b) For purposes of paragraph (4) of subsection
(a) of this section, the Office of Personnel Management shall
designation of career reserved positions. The designation
of a career reserved position shall be made by the agency.
The designation of a position as a general position is subject
to post audit by the Office of Personnel Management.

“(c) An agency may file with the Office of Personnel
Management an application, setting forth reasons why it,
or a unit thereof, should be excluded from placing positions
in the Senior Ezecutive Service. The Office of Personnel
Management shall review the application and reasons, under-
take such other investigation as it iders appropriate to

determine whether the agency or unit should be excluded from

coverage of this subchapter, and wpon completion of its re-
view, d to the President whether the agency or unit
should be 20 excluded. The President may, in writing, exclude

an agency or unit from such coverage.

“(d) Any agency or unmit which is excluded from
coverage under subsection (c) of this section shall make a
sustained effort to bring its personnel sysiem into conformity
wﬂhthc&eﬁorEmﬁoeSaviuin»fmaaiamdimbk.

“(e) The Office of Personnel Management may at any
time recommend to the President that the exclusion from
coverage previously granted lo an agency or wnit under

© ®W QA D A e W B
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subsootion (c) of this seotion be revoked. The revooation of
the exclusion shall be effected upon voritten determination of
the President

“(f) If any agency or wnit is excluded under seboection
(¢c) of this section, or if any ezdlusion is revoked under sub-
section (e) of this section, the Office of Personnel Manage-
ment shall transmit to Congress, for reference to the appro-
priate commitiee of the Senate and the appropriate commil-
m»thmofRMﬁminfmaﬁmmg
the ezclusion or revocation.
“§3133.Au&horhuim[wum&rofsaﬁwﬂmu'u

“(a) Each agency shall in each odd-numbered calendar
year—

“(1) ezamine its total meeds for Senior Erecutive
Service positions for the two fisoal years beginning after
such calendar year; and

“(2) submit to the Office of Personnel Manage-
men!, in acoordance with regulations prescribed by the
Office, a written request for authority o establish a
specific number of positions as Senior Ezecutive Service
positions for such fiscal years, including the titles and
fustifications for each change to the list of career reserved
positions.
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“(b) Baok agency request submitied under subseotion
(a) of this section shall be based on—

“(1) the amticipated program activity and budget
roquests of the agenoy for the two fiscal years involved;

“(3) the anticipated level of work to be performed
by the agency in such fiscal years; and

“(3) such other factors as may be presoribed from
time (o time by the Office of Personnel Management.

“(c) The Office of Personnel Management, upon con-
sultaion with the Office of Management and Budget, shall
review the roquest of each agency and, subject to wection
8185 of this title, shall authorize for each fiscal year—

“(1) the establishment of a specific number of

Senior Ezecutive Service positions in each agency; and

«(2) the number of positions in the entire Semior

Ezecutive Service logether with an unallocated pool of

not more than 5 percent of the number of allocated

positions.

“(d) Authorizations made wnder subsection (c) of this
soction shall remain in effect wntil changed in accordance
with subsection (e), (f), or (g) of this section.

“(e) (1) Each agency may exbmit to the Office of Per-
sonnel Management, in accordance with regulations pre-
mibedbyMeOﬁu,awrimnnquwforadjtmuloiu
awthorized number of Semior Ezecutive Service positions.
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Thopm,mhmim,mwlcﬁonlhﬂn
number of positions assigned to particular agencies.

“(2) Each agency adjustment request submitted wnder
paragraph (1) shall be submitted in such form as the Office
of Personnel Management shall prescribe and be based on
the then current budget and program activity in the agency.

“(f) Bubjoct 1o subooctions (e) and (g) of this sec-
tion, the Office of Personnel Management may adjust the
allocations made wnder subsection (¢) of this section. The
total of all adjustments made during a fiscal year wnder this
subsection may not enlarge thc Sewior Ezecutive Service
beyond the number authorized wunder subsection (c)(2) of

“(g) The numbers of positions recommended in the
report from the Office of Personndl Management to the Con-
gress, under section 3135 of this title, relating to the pro-
jected mumber of positions in the total Semior Erecutive
Service and in each agency, shall be the authorized number
effoctive beginning on October 1 following submission of the
report.

“§ 3134. Limitations on noncareer Semior Executive Service

appointments
“(a) On or before December 31 of each year, each
agency shall—
“(1) ezamine its meeds yor employment of mom-

0¥l
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career appointoes for the fiscal year beginning in the
following year; and

“(2) submit to the Office of Personnel Manage-
M&bmuﬂmmkyﬂc
Oﬁa,ammfornﬂorﬁyb-pbyam
mofmmoppoiabaforudﬁuﬂm.
“(d) The number of momcareer appointments for each

8 thWMbyﬂcOﬁuo}Pm
9 K-wtmlhcbadaofﬂcwwafﬁo
10 agency for such positions, except that—

n
12
13
14
15
16
by
18
19
20
21
22
23

“(1) the total number of reer appointees (o the
Senior Ezecutive Service in all agencies shall not
md10mofthclo(dmbarof&uiw5m-
MSMWMMIMMMMW
sections 8133 of this title, and

*“(2) an agency with four or more Senior Ezecutive
WMM&MMMMW
only to the eztent the proportion of positions filled as
mmmrdoanolmed%pcm,orﬂwpmporﬁm
Mwuﬁo&dhﬁcwmﬁcdwafm
ment of the Civil Service Reform Aot of 1978, whichever
is greater.

“(c) Subject to the 10 percent limitation of subsection (b)_

24 of this section, the Office of Personnel Management may
25 adjust the number of noncareer positions authorized for any

PSP tm p———c—— e o
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8
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13
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agency under subsections (a) and (b) of this seotiom if emer-
mncdnaﬁnﬂalmmluﬁa’palaiwhﬁeoﬁgiad
“§ 3135. Biennial report

“(a) The Office of Personnol Management shall scbmit
baadﬂomofllw()md&ﬁmachdyd&—b-
ﬁudby%hﬁkuloﬂaﬁduimof“ﬂ'm
anmemﬁoaﬂm.mmM
include—

“(1) the authorized wumber of positions prescribed
iaﬂcMEmﬁuSsnbfor!hﬁtedymﬁn’or
bﬂcﬁmlyearfornﬁdlthebudgdiauhdld,’ the
mbcro/uehpd&maﬂoeabdlooachambtfon
ndﬁwlymr,ﬁcﬁdcudiobdm-ipﬁmofallﬂeﬁor
Ezocutive Service positions in each agency, the pro-

iaddmofpuiﬁmwbeauﬁoﬁzdforwch‘

wmdﬂewmioaaimmbarquodﬁomfor
aEagmciaforlheuaxboﬁwalyun,mdanagency-
by-agency projection of planned changes of Senior Ezec-
utive Service appointment from career to noncareer and

fmnmmbwmrwnlhewlwoﬂwalymn:

"(8)M‘wdthn'u~dﬂndynr'ﬁon“

bokaptar of any employee or group of employess under
section 8132(c) of this title; and
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“(3) the percentage of agency eweoutices at each pay
rats, slatistioal data on the distribution and amount of
performances awards in the agenoy, the proportion of
oareer and noncaresr evecusives employed by each agency,
and such other information on the overall program for
the management of the Senior Ezecutive Service as the
Office of Personnel Mamagement considers appropriate.
“(b) The Office of Personnel Mamagement shall submit
10 each House of the Congrem, at the time the budget is sub-
mitted to the seoond session of each Comgress, an taterim re-
port showing adjusiments to the biennial report authorized
wunder section 3133 (e) and (f), of this title.
“§ 3136. Regulations
(1) The Office of Personnel Management shall prescribe
ny-laﬁonmrytoéarrymthepumonoflhilub-
chapter.”.
(2) The table of sections for chapter 31 of title 5, United
States Code, is amended—
(A) by siriking out the heading for chapter 31 and
inserting in liow thervof the following:
“CHAPTER 31—AUTHORITY FOR EMPLOYMENT

“SUBCHAPTER I—EMPLOYMENT AUTHORITIES”;
and
(B) by inserting at the end thereof the following:

© ® =2 & 9 » W
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“SUBCHAPTER II—THE SENIOE EXBCUTIVE SERVICE

“Beos.
43131, The Bewlor Emecutive Sorvics.

“3138. Definitions and smclusions.

43139, Authorisstion for mumber of Sonier Essoutive Bervice pevitions.
3194 Limitations on Benior E: Servics appeintments.
“2135. Bionnial report.

“3136. Regulations.”.

(b) Section 3104(a) of title 5, United States Cods, is
amended by inserting “nonezecutios” after “establish”.

(c) Bection 3109 of tide 5, United States Code, is
amended by inserting at the end thereof the following mew
subsection:

“(e) Positions in the Sewior Ezecutive Service may not,
baﬁlldnderﬁeuﬂovﬂyafnw(b)olﬁa
section.”.

EXAMINATION, CERTIFICATION, AND APPOINTMENT

Sec. 403. (a) Chapter 83 of tile 5, United States
Code, is amended by adding at the end thereof the following
new subchapter:

“SUBCHAPTER VIII—-APPOINTMENT, PLACE-
MENT, TRANSFER, AND DEVELOPMENT IN
THE SENIOR EXECUTIVE SERVICE

“§ 3391. G ! provisions epplicable to career executives
“(a) The appoiating authority shall adopt qualification

standards for all career reserved positions which shall meet

the requirements established by the Office of Personnel

Management.
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“(b) Appointess shall most the qualifications of the
career reserved positions to whiok they are appointed.

“(o) The appointing authority is reiponsible for do-
termining that a seloctes moels the qualifioation requirements
of a partioular oaresr ressrved position.

“(d)Mnﬁudimumwo[mw,mbr,nk‘gion,
national origin, sez, marital status, age, political affiliation,

“(e) Career appointees in the Senior Ezecutive Service
wamappﬁmWM”
ﬂnaﬁonsbaumtfnuwbewwndbylheperfomam
awards, incentive awards, severance pay, retirement, and
leave provisions of this title.
“63698.Ccmrappoimmtothc5qniorl:m¢iu8au

ice
“(a) Notwithstanding any other provision of law, career
recruilment may be open to—
“(1) only current Federal employees,
“(2) Federal employees and individuals outsid
of Oovernment.

“(b) The recruitment process shall attempt to reach all
groupe of qualified applicants, including women and minor
iﬁuudsdguﬂdbyﬂeOﬁxo[Pmndlawmt,
and applicants with kandicapping conditions.

= TS et et
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“(c) Competitive staffing shall be conducted by an
aycacymﬁurmumboaﬂlmdﬁadaﬁngprmdaa
mnqumumuwz»yu.omu of Personnel
Management.

“(d) The Office of Personnel Management shall estab-
Mqualiﬁcuionrwiewbonr&lorwicwmdeerﬁ[y. in
accordance witk regulations prescribed by the Office, the
ezecutive qualifications of candidates for appointment as a
career ezecutive and, except as provided in subsection (e)
of this section, no individual shall be appointed to such a
position unless his qualifications have been certified. The
Office of Personnel Manag t may appoint as bers of
qualificotion review boards individuals from within and out-
n!leMeFederalmvioe,weepllhalamjoﬁlyo]mmben
ofwchouekboadahalleomidofcarmmulim. The
Office of P | Management shall appoint as bers
of qualificaion review boards persons knowledgeable about
mﬁddofpubliommagemmandotheroccupaﬁanalﬁdda
relevant to the type of occupation for which an individual
12 being considered. The Office of Personnel Management, in
mukaﬁmwilhmhmﬁwboards,ahallullhecrﬂeria
for establisking ezecutive qualifications for appointment to
the Senior Ezecutive Service. Such criteria shall include—

“(1) demonstrated performance in ezecutive work;

or
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“(3) swoosssful participation in a oemtrally spow-
sored or agency oaresr tive development program

Wh&o&qt’mdlw;or

“(8) wniqus or special individual qualities predio-
ﬁuofmtoapplyhﬁonomhwﬁdmu&-
standing candidate would otkerwiss be ezoluded from

“(e) Ewmployess with carcer slatus from other Govern-
ﬁouapmodby&cO’xofP«mdlmlw
oareer appointment.

(f) Disorimination on acoount of political afiliation is

Aibited.

“(g) Employess entering the Senior Ezecutive Service
WWWMmale
period.

“(h)!%ﬁﬂao/wdmmmmdpoﬁﬁonwbo
publishod in the Federal Register.
%w&.hmwwmmﬁmw

Esecutive Service

“(a) Eack agency shall, after consultation wilk the
OﬁuofPermudUauganm,edaﬂiahqudiﬁoaﬁmm
MfwﬂMWﬂdMMbw
mazimum exlent praclicable, conform to qnalification require-
ments established by the Office of Personnel Uanagmuﬁl for
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thority is responsible for determining that an individual
appoihdhamrdpiﬁunwﬂc.qldm .
established for that position.

“(b) Employsss given soncareer appointments do not ao-
quire cradit toward oareer status and may be removed at any
time by the appointing outhority.

() Nomcareer appointments cannot be mads to carcer
mmamﬁmwﬂ) (d) of this
title.

“(d) Appointment or removal of a person to or from a
mcrdpodﬁuhﬂc&niorliuwﬁum&mhde—
memmhw,dindy
or indirectly, to review or approval by any officer or entity
within the Ezecutive Office of the President.

“§ 3394. Limited appointments to the Semior Ezecutive
Service

“(a) Limited emergency appointments to the Semior
Esecutive Servios—

“(1) may only be made when filling new positions
established under a bona fide emergency as defined in
the regulations of the Office of Personnel Management;

“(2) may not exceed 18 months and are mot re-
newable; and

LOV1
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“(8) Limited term appointments—
“(I)Wmlyhmlwmﬂcmof
wha‘ohm’llazpiniathmwnorbu;
“(2) are not renewable; and
“(3)Myhﬁ%dhﬁcﬂmmﬂwdb

Mawmpeﬁﬁvemamﬁnypm

“(c)SenﬁuunderalimanpaiMhmMﬁabIe
wmmmwofmsan
of this title for a career appointment in the Senior Ezecutive
Service.

“(d) The Office of Personnel Management shall approve
use of limited appointment authority before an appointment
wnder this authority may be mads,

“§ 3395. Placemens and transfer swishin the Senior Execu-
tive Service

“(a) Anmcuﬁmwiﬂawoppoﬁms—

“(1) maybomadgndtoa&niorb‘m

Smmismhaemw;

“(2) may transfer to a Semior Ezocutive Service

Position in another agency; and

' “(8) may request assignment owtside the Senior

Ezecutive Service.

18

1 Thaagnoydaafnmu to the evecutive at loast 15 days
2 hfmmmdgmmawﬁmmﬁﬁaﬁo.ofﬂohm&y
8 aotion,

4
5
[]
7
8
9

19
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“(b) An ezecutive with a limited appoinsmens—
"(I)Whmﬁgndbmwlm

gency appointment may mot ezosed 18 months and
undcralhﬁdmramﬁmnqmmﬂm
yoars;

"(J)Maymhybaawm' i the
Semior Evecutive Servioe azcept wnder the compatitive

“(8) may not, within tweloe months of the ezpiration
of a limited appoiniment, b given another Limited
amhmmwvmwumpw
e mazimum period of service cuthorized for ok
original appointment,
"(c)AnmﬁuwiMamoamrm'

"(UmhMMbmyMMi.
the same agency;

"(”'ldyb‘mfcrloampodﬁmium
agenoy,;

8071
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“(3) may be appointed to a nomoareer position out-
side the Senior Ezecutive Service; and
“(4) may not be given a career appointment «>-
cept under the competitive staffing process.

“(d) A career ezecutive may not be involuntarily reas-
anmdfmﬁeSMEmﬁwsmm
120dayaafkrlhcaypoinmnlofmagmcyhmdorafur
ﬂwappoin!mmlofammmployoewhoiadoxdwlhe
caveer execulive in the supervisory chain of command, except
inﬂlmmwhaethcmuignmmormoali{ﬂiermll
of an action initiated under section 4313(b)(4) (B) or (C)
of this title following an unsatisfactory performance raling
giom!heccmrmﬁvepﬁortomhappoimm.

“§ 3396. Development for and within the Senior Ezecutive

Service
“(a) The Office of Personnel Hanagemmwzllwab,-
lish programs for the systemali development of didat

for the Senior Ezecutive Service, and for the continuing de-
velopment of ezecutives in the Senior Ezecutive Service, or
require the establishment of such programs by agencies which
meet criteria prescribed by the Office of Personnel Manage-
ment.

“(b) The Office of Personnel Management shall assist
agencies in the establishment of programs required under

© @ 9 N G = W N =
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subsection (a) of this section and shall monitor the imple-
mentation of such programs. The Office of Personnel Man-
agement shall direct agencies to take corrective action if
required to bring such progroms into compliance with such
criteria.

“(c) It shall be the duty of the Office of Personnel Man-
agement o encourage and assist individuals to improve their
skills and increase their contribution by service in a variely
of agencies as well as by accepting temporary placoments in
State or local governments or in the private seclor.

“(d) An agency head may grant leave with full pay and
benefits o a career executive for a sabbatical period mot ez-
ceeding eleven months to permil such persom to engage in
study or uncompenaated work experience which will contribute
1o the individual's development and efectiveness. The agency
head may authorize travel and per diem costs where essential
to the developmental period. A sabbatical leave may mot be
granted more than once in a ten-year period. An individual,
to be eligible for a sabbatical leave, must have completed at
loast seven years of Federal service in a position with a level
of duties and responsibilities equivalent to the Sewior Ezecw-
tive Service and at least two of which were as a member of

“For purposes of this subchapter, the terms ‘career

60¥1
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reserved position’, ‘career appointee’, ‘general position’, ‘lim-
ited emergency appointment’, ‘limited term appointment’, and
‘mﬁﬂ’kmﬂemmiagmmmwanm
in section 3132 of this title.
“§ 3398. Regulations

“The Office of Personnel Management shall prescribe
regulalionanemvytomyoulhpurpouoflhﬁnb-
chapter.”.

(b) The table of sections for chapter 33 of title 5, United
Smﬂodc,iaamudedbyaddingatthemdthawllhe
following :

“SUSCHAPTER VIII—APPOINTMENT, PLACENENT, TRANS-

FER, AND DEVELOPMENT IN THE SENIOR EXECUTIVE
BERVICE

“Bec.

u3397. G ! provisi Licabls to carser pov
“3398. Career apy 20 the Senior Ezecutive Servios.
“3393. A in the Senior Evecutive Servics.

pp to general positi
“3394. Limited appointments to the Senior Ezecutive Service.
“3396. Placement and transfer within the Senior Evecutive Service.
“3396. Development for and within the Senior Ezecutive Servios.
“3397. Definitions.
“3398. Regulations.”.
REMOVAL AND PLACEMENT RIGHTS

8gc. 404. (a) Chapter 35 of title 5, United States

Code, is amended by adding at the end of subsection (b) of

section 3501 the following new sentence: “This subchapt

does not apply to employees in the Senior Executive Service.”.
(5) Chapter 35 of title 5, United States Code, is amended
by adding at the end thereof the following new subchapter:

1

OWQQQ‘WN
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“SUBCHAPTER V—REMOVAL, REINSTATE-
MENT, AND GUARANTEED PLACEMENT
PROVISIONS IN THE SENIOR EXECUTIVE
SERVICE
“§ 3591, Removal from the Semior Executive Service

“(a) Career appointees may be r d from the Senior
Ezecutive Service—
“(1) duriuglheone-yearperiodofpmba&on’ in the
8Senior Ezecutive Service;

“(2) for less than fully successful ezecutive per-
fmaamMWuWrWMmao/
ubcllapterllo/chaplerl.’)oflh'-ﬁlk;or

“(3) for misconduct, meglect of duty, or mal
feasance,

Ezoept that in the case of a removal under paragraph (2)
ﬂnceamrappoimahaa,a!kadﬁdaycpﬁorloud
Moval,bemﬁlled,umnqud,!ominlmlpubﬁc
hearing before an offcial designated by the Merit Systems
Protection Board at whick the czecutive may appear and
present arquments, but auch hearing shall not give the erecu-
tive the right to initiate an action with the Board under
acction 7701 of this title, nor need the removal action be

delayed as a result of the granting of such hearing.

OT%1
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1 “(b) Limited emergency appointees may be ed at
o any time from the Federal service by the appointing author-
3 ityandahallbenpamiedafmwmmh.

4 “(c) Limited term appointees may be 1 d at any
5 ﬁnwfromlheﬁ'ademlmvioebytheappoiuﬁngaulhuﬁly
[ befoudwnpimﬁonofﬂmtperiadundckallbenpamld
1 aﬂcr.?ymra.

8 “(d) Noncareer

may be r d at any time

9 from the Federal service by the appointing authorily.

10 “§ 3592. Reinstatement in the Senior Ezecutive Service

1 “A former Senior Ezecutive Service employee with ca-
12 mrdaMmayberciMaledwmySmiorEwﬂiocﬂw
13 ice position if—

14 “(1) the individual has successfully completed the
15 probationary period in the Senior Ezecutive Service;
16 and

n «(2) the reasons for leaving the Semior Ezocutive
18 ervioe were not for misoonduct, neglect of duty, mal-
19 fmm,whuthmfuaywpufomm.
20§ 3593. Guaranteed placement in other personnel systems
2 “(a) Career appoiniees who are—

L "(I)appohudlromamwanuﬁaypepw'-
B gon within the Civil Service (as determined by the
4 Qffice of Personnel Management), and
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“(2) removed from the Senior Ezecutive Servico—
“(4) during the ome-year probationary pe-
riod for reasons other than misconduct, neglect of
duty, or malfeasance, or
“(B) for less than fully swocessful perform-
ancé
shall be entitled to placement in a position as provided in sub-
section (c).

“(b) Career appointees in the Senior Ezecutive Serv-
ioe who acoept Presidential appointments outside the Sewior
-Ezecutive Service and who leave these appointments for
reasons other than misoondudt, meglect of duty, or malfeo-
sance shall have the right to placement in the Senior Ezocs-
tive Servioe if the appointes applies within 90 days after the.
separation from the Presidential appointment.

“(¢)(1) A career appointee described in subsection ()
shall be placed in a continuing career position in at least
grade G8-15, or its equivalent, and shall reorive an anual
rate of basic pay in such position equal to the higher of—

“(A) the rate of basic pay such appointee received
prior to kis appointment to the Sewior Ezecutive Service,
or

“(B) the rate of basic pay which such appointee

|84
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received in the Semior Ezeoutive Service immediately be-

fore his removal.

“(2) No employee in any agency in which an appointee
is placed under paragraph (1) shall be separated or reduced
in grade as a result of such placement.

“(8) If the rate of basic pay to whick an appointes is
entitled to under paragroph (1) exceeds the mazrimum rate
of basic pay for the position in which such appointee was
placed, the employee shall continue to receive the rate of basio
pay to which he is entitled under paragraph (1), ezcept that
such appointee shall receive only one-half of any comparabil-
ity increase under section 5305 of this title until such time as
his rate of basic pay equals such mazimum rate.

“§ 3594. Definitions.

“For purposes of this subchapter, the terms ‘oaveer
appointee’ and ‘Semior Ezecutive Service position’ Aave the
same meaning as such terms are used in section 3132 of this
title.

“§ 3595. Regulations

“The Office of Personnel Management shall prescribe
regulations mecessary lo the administration of this
subchapter.”.
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(c) The table of sections for chapter 35 of title 5, United
State Code, is amended by adding at the end thereof the
following:
“SUBOBAPTER V-—REMOVAL, REBINSTATBEMENT, AND

OUARANTEED PLACENENT PROVISIONS IN THE SEN-
10R EXECUTIVE SERVICE

“Ses.
43591, Romeoveal from the Sewior Ewecutive Service.
“S508. in the Sonior Knecuti

PERFORMANCE RATING
8Ec. 405. (a) Chapter 43 of title 5, United State Cods,
is amended by adding at the end thereof the following new
subchapter:
“SUBCHAPTER II—PERFORMANCE APPRAISAL
IN THE SENIOR EXECUTIVE SERVICE
“§ 4311. Semior Esecutive Service performance appreisel
systems
“(a) Each agency shall, in accordance with standards
established by the Office of Personnel Management, develop
one or more performance appraisal systems designed to—
“(1) provide for systematic appraisals of job per-
formance of individuals in the Senior Ezecutive Sercice;
“(2) encourage excellence in performance for in-
dividuals in the Semior Ezecutive Service; and
“(8) link the performance of each individual in

(444!
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the Semior Bzecutive Service with eligibility for re-
tention and performance awards.
“(b) Each performance appraisal system for individuals
in the Senior Ezecutive Service shall provide—
“(1) that performance requirements for each in-
lividual be established in ltation with the indi-

vidual at the beginning of the rating period and

communioated fo the individual;

“(8) for written appraisals of performance based
on the accomplishment of the previously established
personal and organizational performance requirements;
and

«(3) that each individual be shown the appraisal
audmﬁnycndgimmoppoﬁunitywmpondiuwﬁb
ingmdhawthemﬁngnviewedbyanmployaiaa
higher managerial level in the agency prior to final
action by the agency head.

“() Upon determination by the Office of Personnel
Management that an agency performance appraisal system
duammﬁcraquinmbofthi:mbchaptermdthe
regulations prescribed thereunder, the Office of Personnel
Management shall order corrective action.

“§ 4312. Criseria for performance appraisals

“Appraisals of managerial success in the Senior Ezecu-

tios Servioe shall—

© ® N & R s W N e
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(1) take into account both individual performance
ond < atiomal Jiah ond
“(2) be based on factors such as—
“(A4) émprovements in efficiency, productivity,
and quality of work or service;
“(B) the ef and productivity of the
employees for whom the evecutive is responsible;
“(C) cost savings or cost effiviency;
“(D) timeliness of perfor ; and
“(E) the meeting of affrmative action goals
and the achievement of equal employment oppor-
tunily requirements.
«§ 4313. Ratings for executive performance appreisel

“(a) Each performance appraisal system shall provide
formualummm'ymﬁwnprmnmg' a number of levels
ofperfmmhdudhgmormfuﬂyuwu#ulbodc,
a level of performance wha'chi:m'n'ﬂmﬁycaﬁlfmy,ud
an unsatisfactory level.

“(b) The head of each agency shall establish a sysiem
to appraise the performance of members of the Sewior Ezecy-
tive Service. The system shall provide that the appraisal
will—

“(1) include a review and appraisal of requirements
and accomplishments by an agency performance review
board established under regulations of the Office of Per-
sonnel Management.

13841
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“(2)l¢baplacualleadmually,mptﬂalno
evaluation of a career employee shall be initiated within
120 days after the begi ing of a new administrasion,
and permit the assig ¢ of an tisfactory rating
atmyﬁmdudugﬁcpafommappww;

“(8) mot be appealable to the Merit Systems Pro-
tection Board, and

“(4) have the following resulis—

“(4) ocareer appointees receiving ratings at
any of the fully suconssful levels may be given per-
fmmdcaapmu’bedn’uawﬁm.ﬁ”lof

“(B) an unsatisfactory rating requires correo-
tive action by removal of the employee from the
aﬂwmwwwﬂ,w
separation from the Sewior Ezecutive Service eacept
Mmploymwhomive)mnﬁafmryanmal
ratings in 5 consecutive years shall be separated
from the Senior Ezecutive Service, and

“(C) employees woho twice in amy 3-year period
maknﬁanfuaywdammiraﬁag
MhmmwfmﬁeﬂmEmﬁm&m.

“(0)(1) In ocomducting an appraisal of an eveoutive

% ummmawmmmmm
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fmmlhemmﬁngoﬁcialaniniﬁalapprm’od The ezecu-
tive may respond in toriting to such appml'aa.l‘ The board
Mmﬁwﬁciﬁﬁdamﬁdmdﬁcm'ampom,
MMM«WM&MWW,MMM
the appointing authority in writing of its appraisal of the
evecutive.
“(2) Members of performance review boards shall be
W.h!ﬁdamubmnm,m
and objectivity in performance appraisal and the appoiniment
ofaniadbiduallomoaauchammbenhallbepublﬂd
in the Federal Register.

“(8) Inlhecauofauappmbulofaumrmﬁu
a majority of the members of the performance review board
shall consist of career executives.

“(d) The Office of Personnel Management shall each
wmﬁbﬂmmﬂewﬁmo}ﬂcm
MW.MMMMM(M#M
section, the number of individuals 1 d from the Senior
Bmﬁoe&rviamdcrubchapkrl’ofdapbr&ﬁaf&ic
mfwwmmm,mmm
ofpafmmmmm”&lofﬁﬁﬂo.
“§ 4314. Definitions

“For purposes of this subchapter, the terms ‘agency’,
‘Mu.’md‘wappohda’dmﬂhawthcmm
Wmnehkmmuaaibueﬁonsweoflhhﬁlk.

14841
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“§ 4315. Regulations
“The Office of Personndl Management moy presoride
rquhﬁmwryfmmadmiuimﬁmofmsub-
(b) Thuabloofnwimforohapmlsofﬁdas, United
Smcm.ﬁammdbydﬁuaﬂwmmﬂwfdu
following:

“SUBCHAPTER 1I—-PERFORMANCE APPRAISAL IN THE
SENIOR EXECUTIVE SERVICE

44811, Sondor Ewecuté Servios perf ppraisel syetems.
“4318. Criteria for perf ppreisal
“4318. Ratings for managerial podonmm."vinl

INCENTIVE AWARDS AND RANKS
Sxc. 406. (a) Chapter 45 of title 5, United States Cods,
&mdodbyaddiapdmmdlhomfﬁcfomﬁlgw
section:
“54607.'mﬁwaudcmdmnhiudn$cm’w!uuﬁw
Service
“fa)(1) The hoad of each agency shall annually ssb-
MmeﬂwomendlmWaluofw
mﬁmhcbelicuuahouldbeappoinudalniroﬁm
or Distinguished Ezecutive.
“(3) The Office of Personnel Management shall review
ndllidandsubmitlo!hePraidmlaﬁdofmﬁmi!
believes should be so appointed.
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“(3) Subjoct to subsections (b) and (e) of this section,
the President shall confer the rank of—

“(A4) Meritorious Ezecutive on any such ezeoutivs
who has demonstrated sustained ezcellence in his pow-
tion, and

“(B) Distinguished Ezecutive on any such ezeoutivs
who has demonstrated sustained ezivaordinary acoom-
plishment.

“(b) No more than 5 percent of the members of the
Semior Ezecutive Service may be appointed to the rank of
Meritorious Ezecutive in a calendar year. No more than 16
wwoflhewﬁuduymafmsmzm
Service may hold the rank of Meritorious Ezecutive.

“(e) No more than 1 peront of the active duty members
of the Sewior Ezecutive Service may hold the rank of
Distinguished E zecutive.

“(d) Beceipt of a meritorious rank shall entitle the
individual to an annual award of $2/500 for a period of

ﬁuyeanofadiuaerviacinlheﬂem’orl’?wﬁﬁuﬂaﬁa.

“(0) D.._ g 2ok "E 20 M . an -
wwdof”,Woforapuiodofﬁveymnofadiwxnioe
in the Senior Ezecutive Service.

“(f) An employee in the Semior Ezecutive Service ap-
pointed by the President to another position outnide the
Senior Ezecutive Service ehall be entitled to continue to

GI¥1
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receive any incentive award granted for service before such
appoiniment.”.

(b) The analysis for such chapter 45 is amended by
adding at the end thereof the following new item :

“4507. Incontive ewards and renks in the Senior Evecutive Servics.”.
PAT RATES AND SYSTEMS

8Ec. 407. (a) Section 5308 of title 5, United States
Code, is d ;'lomdm,‘ Il
“§ 5308. Pay limitation

“An employee may not be paid, by reasons of any pro-
vision of this subchapter, at a rale in excess of the rate of
basic pay for Level V o} the Ezecutive Schedule, except that
ezecutives in the Senior Ezecutive Service may be paid at a
rate of basic pay not in ezcess of the rate provided for Ez-
ecutive Level IV.”.

(b) Chapter 58 of tille 5, United States Code, is
amended by adding at the end thereof the following new
subchapter :

“SUBCHAPTER VIII-PAY FOR THE SENIOR
EXECUTIVE SERVICE
“§ 5381. Purpose; definitions

“(a) It is the purpose of this subchapter to provide a
pay system for the Senior Ezecutive Service, established
under subchapter II of chapter 31 of this title, that shall
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facikitate the accomplishment of the goals of that service,
as set forth i section 5151 of this tidle,

“(b) For the purpose of this eubchapler, ‘sgemoy’,
‘Semior Ezecwtive Service position’ and ‘evecutive’ have the
meanings given wuoh terms by section 3132 of this tide.
“§ 5382. Establish and odju

the Senior Executive Service

“(a) There shall be 5 or more rates of basic pay for
the Semior Ezecutive Service, and any individual serving
in a Senior Ezecutive Service position shall be paid at one
of these rates. The rates of basic pay shall be initially estab-
lished and thereafter adjusted by the President in aocord-
anoe with the provisions of this section.

“(b) In setting rates of basic pay, the lowest rate for the

of reses of pay for

‘Senior Ezecutive Service shall not be less than the rate

for the sizth step of grade GS-15 of the General Schedule
and the highest rate shall not exceed the rate for level IV of
the Ezecutive Schedule.

“(c) The minimum and mazimum rates of basic pay
for the Senior Ezecutive Service shall be adjusted by the
President at the same time he adjuats the rates of pay under
section 5305 of this tile, and the adjusted minimum and
mazimum rates of basic pay for the Senior Ezecutive Service
shall be included in the report transmitted to the Congress by

9171
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the President under section 5305 (a)(3) or (c)(1) of this
title.

“(d) The rates of basic pay that are established and
adjusted under this section shall be printed in the Federal
Register and shall supersede any prior rates of basic pay
for the Senior Ezecutive Service.

“§ 5383. Setting individual executive pay

“(a) The pay rate for each ezecutive shall be set by the
appointing authority according to criteria established by the
Office of Personnel Management.

“(b) Except for pay adjustments provided for in sec-
tion 5362 of this title, the rate of basic pay of a member of
the Senior Executive Service may only be adjusted once
during any 12wmonth period. In the case of a reduction in
the basic rate of pay for an executive, the agency shall furnish
to the executive at least 15 days before the first day of the pay
period for which the reduction is to take effect a wrilten
notification of the impending action.

“§ 5384. Performance awards for the Senior Executive
Service

“(a) To encourage excellence in performance by ezec-
utives under the Senior Ezecutive Service, performance
awards shall be paid o executives in accordance with the
provisions of this section, and shall be in addition to the rate
of basic pay paid under section 5382 of this title and shall
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not be subject to the limit placed on salaries under section
5308. I¢ shall be the responsibility of each agency head to
sce that the provisions of this section are administered in
the agency in such a way that excellence is encouraged in
the performance of the agency's evecutives. A performance
review board established under section 4313 of this title shall
make dations to the appointing authority with re-
spect to whether or not such authority should make a per-
formance award to an ezecutive and the amount of the award.

“(b) Each career ezecutive shall annually be eligible
lo receive a performance award subject to the following
criteria:

“(1) No performance award is to be paid to an
ezecutive whose performance wae determined to be less
than fully successful at the time of the ezecutive's most
recent performance evaluation under subchapter 11 of
chapter 43 of this title.

“(2) The amount of a performance award is to be
determined by the agency head but shall nof ezxceed 20
percent of the ezecutive's rate of basic pay.

“(8) Performance awards may not be paid in any
fiscal year to more than 50 percent of the ezecutives in
an agency which employs 4 or more members of the
Senior Ezecutive Service.

“(c) After annual review as provided for in section
3135 (a) and (b) of this title, the Office of Personnel Man-

LI¥%1
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agement is authorized to issue guidance to agencies concern-
ing the proportion of Senior Ezecutive Service salary
ezpenses that may be appropriately applied to payment of

performance ds and the distribution of awards of each
amount.
““§ 5385. Regulations

“Subject to such policies and procedures as the Presi-
dent may prescribe, the Office of Personnel Management
shall issue regulations Y for the administration of
this subchapter.”.

(¢) (1) Section 8381(3) of title 5, United States Code,
is amended by inserting “any performance award under
subchapler V111 of chapter 53 of this title,” after “deceased
employee”.

(2) Section 8704(c) of title 5, United States Code, is
amended by inserting ', but does not include any performance
award under subchapter VIII of chapter 53 of this title”
before the period at the end thereof.

(d) The analyeis of chapter 58 of title 5, United States
Codqicmddbyaddiagdthcmdthemﬂhcloaom
new ilems:

“BUBCHAPTER YIII—PAY FOR THE SENIOR EXECUTIVE
SERVICE

“Bee.

“6381. Purpess; definitions.

-m.xmwuumo;mo;n/nwm
Eesoutive Servics.

“BS83. Betting individual eaecutive pey.

“5384. Performence awerds for the Senior Evecutive Service.

“6385. Regulstions.”.

o
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PAY ADMINISTRATION
8Suc. 408. Chapter 55 of title 5, United States Code,
is amended—

(1) by inserting “other than an employee or in-
dividual exdluded by section 5541(2)(zvi) of this
section” immediately before the poriod at the end of
section 5504(a)(B) ;

(2) by amending section 5541(2) by striking out
“or” after paragraph (ziv), by striking out the period
ofter paragraph (zv) and inserting “; or” in kiew thereof,
and by adding the follwing paragraph at the end
thereof :

“(xvi) ezocutives in the Senior Ezecutive Service
sablished under subchapter II of chapter 31 of this
tile.” ; and

‘(8)byiam1hg"oﬁarﬁmambaroflk
Senior Ezecutive Service” after “employec” in section
5595(a)(2) ().

TRAVEL, TRANSPORTATION, AND SUBSISTENCE
8xc. 409. Chapter 57 of title 5, United States Cods,
is amended—

(1) in section 5723(a) (1) by siriking out “; and”
andadd&sgialiullmwf"orofowmmbcrofﬂc
Senior Bzecutive Service; and”’;
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(2) by odding at the end of sbohapter IV the
following section :
“§ 5752. Travel expenses of Semior Executive Service can-
didates
“Employing agencies may pay candidates for Semior
Emﬁoesmmmﬂwimndm
to proemployment interviews requesied by the employing
agency.” ; and
(3) by adding at the end of the analysis of sub-
chapter IV the following new item:

45758, Travel eng f Senior E fve Bervio didates.”.

LEAVE

Sxc. 410. Chapler 63 of tille 5, United States Code,
is amended by inserting in subsection (a) of section 6304
“(e), and ()" in leu of “and (e),” and by adding at the
end of such section the following new subsection:

“(f) Annual leave accrued by an individual serving in a
WlmmﬂmEmﬁwsmdaumbe
subjoct to the limitation on accumulation otherwise imposed
by this section.”.

DISCIPLINARY ACTIONS

8xc. 411. (a) Chapler 75 of title 5, United States Code,

is omended by adding at the end thereof the following:

1
2
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«SURCHAPTER V—SENIOB EXECUTIVE
SERVICE
“§ 7541. Definitions
“For the purpose of this subchapter—

“(1) ‘mpbydmcwm&ahw
Senior Ezecutive Servioe who—

“(A) has completed a year of current continy-
ous service in the Senior Executive Service; or

“(B) at the time of appointment to o position
in the Senior Ezecutive Service was covered by the
provisions of subchapter 11 of this chapter;

«(2) ‘disciplinary action’ means an action based
onﬂwmdudoftlnmpbynnlﬁdmhhﬁr
oolmlarymomloruopuionformtbmsoda’
of the employes, indluding misconduct, neglect of duty,
mmﬂmmnmmumwm
ful performance;

“(3) ‘removal’ means separation from the Federal
servios; and

“(4) ‘suspension’ means the placing of an employee
in o temporary nonduly nonpay status for disciplinary
reasons.

“§ 7542, Actions covered
“This subchapter applies to a disciplinary removal or

61¥%1
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suspension for more than 30 days, but does not apply to a

pension or I under section 7532 of this title.
“§ 7543. Cause and procedure

“(a) Under regulations prescribed by the Office of Per-
sonnol Management, an agency may take disciplinary action
against any employee only for such cause as shall promote the
efficiency of the service. Removal from the Senior Ezecutive
Service for less than fully successful performance is not a dis-
ciplinary aotion within the meaning of this provision.

“(b) An smployee against whom a disciplinary action is
proposed is entitled to—

“(1) at least 30 days’ advance written notice, wn-
buthmiomabkmwbda‘eulhatﬁamployu
is guilty of a crime for which a'sentence of imprisonment
ombcimpoud,am:ing:pociﬁcmm/orﬂepmpaud
action;

“(2)0maonablaﬁmelomeromﬂyondiawri&-
ing and to furnish affidavits and other documentary evi-
dence in support of the answer;

“(3)bcampmiadbymammcyoro¢hcr
representative; and

"(4)awrittmdeciaimandreamcthcnforauhc
“(c) An agency may in its discretion provide, by

nyulaﬁan,forahuringwhichmaybainliuoforh
S, 2640 O-ee16

22an
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addition to the opportunity to amewer provided wnder sub-
section () (2) of this section.

“(d) Copiss of the notice of proposed ackion, the anmoer
o/lheemploynifwrillmudammry!hernfifmadc
omlly,thenolioeo[dadaionaﬁdmalhenfor, and any
order effocting a disciplinary action shall be mads o port
of!hcmdno[dnagmcyaud,onrquﬂ,daﬂbcm
uhMbMelaﬁSyumwaioandorWOﬁu
of Personnel Management.

“(e) An employee in the Semior Ezecutive Service
against whom a disciplinary action is taken is entitled to
appeal to the Merit Systems Protection Board under section
7701 of this tile and the decision of the agency shall be
sustained on appeal ezcept as provided in such section.”

(b) The table of sections of chapter 75 of title 5, United
SlaiuCodeilammdodbyaddinyalﬂlemdlheme
following:

“SUBCHAPTER V—SENIOR EXECUTIVE SERVICE
':;;21. Deflnitiona.

“7648. Aotions covered.
“7649. Couse and procedure.”

CONVERSION TO THE SENIOR EXECUTIVE SERVICE

8kc. 412. (a) During the period beginning on the date
of the enactment of this Act and endc'nq on the effective date
of this tile, each agency under the guidance and review of
the Offce of Personnel Management and the definitions in

0c¥1
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chapter 31 of title 6, United States Code, as amended by this
title, shall designate those positions which are to be incor-
porated into the Semior Ezecutive Service and shall designate
those positions which are career reserved. These designations
shall be published in the Federal Register.

(b) Each agency shall also submit a request for total
Senior Ezecutive Service space allocations and for the
number of noncareer appointments needed. The Office of
Personnel Management shall establish interim authoriza-
tions within the limils defined in sections 83133 and 3134
of tille 5, United States Code, as amended by this Act.

(c) Each employee serving in a position at the time
it is officially designated as a position in the Senior Ezecu-
tive Service shall have the option to—

(1) decline conversion and remain in the current
appointment system and pay system, relaining the grade,
seniority, and other rights and benefils associated with
career and career-conditional appointment, and election
of such option shall not cause the separation, displace-
ment, or reduction in grade of any other employee in the

agency; or
(2) convert to a Senior Ezecutive Service appoint-
ment according to the automatic appointment i

provisions of subsections (d), (e), (f), (g), and (h)
of this section.

© ® 3 O & B ® B =
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runmmumaummmm
Aas boen brought into the Sewior Ezecutive Service and
what the employee’s options are under subsections (d),
(o), (1), (9), and (M) of this section. The employee shall
umsoayafmmqummmww
one of the options.

(d)Eadmﬂoyathebddmaulowwﬁc
ammmumhmmwmm
efmioedauinapociﬁonduignadmaﬂmiorEm
Serviecpodlion,aﬂdiaurnndyunder(l)acamor
mmrmdaioud‘appowm; or (2) a similar type of
pp ¢t in an ezcepted service as determined by the Office
of Personnel Management, shall receive a career appointment
loMpoﬁlioninlheSem’orEmuﬁuSnviwmlmbiea
to section 3392 (e) and (g) of title 5, United States Code.

(e) Each employee who has clected an culomatic
amwmvmm&amndyuudcrmmpud
appoinminapodﬁmwhichﬁnoldaignaledacamr
veserved position in the Senior Ezecutive Service, but is—

(1) a position-in schedule C of subpart C of part

218 of title 5, Code of Federal Regulations;

(2) a position filled by noncareer ezecutive assign-
ment under subpart F' of part 305 of title 5, Code of

Federal Regulations;

[(44!
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(8) a position in the Ezecutive Schedule under
behapter II of chapter 58 of title 5, United States

( o

Code, except career Ezecutive Schedule positions; or
(4) a similar type of appointment in an excep
service as determined by the Office of Personnel Manage-
ment;
shall receive a noncareer appointment in the Senior Execu-
tive Service.

(f) Each employes described in subsection (e) of this
section who is serving immediately before the effective date
in a position designated as a Senior Ezecutive Service career
reserved position shall be reassigned to an appropriate Senior
Ezecutive Service general position or terminated.

(9) Each employee described in subsection (e) of this
section who is serving immediately before the effective date,
in a position designated as a Senior Ezecutive Service posi-
tion and who has reinstatement eligibility to a position in the
mpdiﬁuuwioe,myrequmlhemiwammo/m
employee’s carcer stalus from the Office of Personnel Man-
agement and be converted to a career appointment in the
Senior Ezecutive Sermoe The names and grounds for status
of all such employees who are so reinstated and converted
#hall be published in the Federal Register.

(k) Each employee who has elocted an automatic ap-
pointment conversion and is under a limited ezecutive assign-

7

a7

1
2
8
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ment under subpart F of part 305 of tills 5, Code of Federal
Regulations, shall—

'(I)hmumdloaSmiorEmﬁuSmia
Iﬁniudbmappdnmmifthapmiﬁonmnw
immediately before the efective date will terminate
within 8 years of the effective date;

(2) be comverted to a Senior Esecutive Service
noncareer appointment if the position encumbered im-
mediablybcfmthcefecﬁudakicd«ipmbdma
Senior Ezecutive Service general position; or

(slbeeonvemdloaSaﬁorEmﬁocSmiu

ppois ¢ and r d to aVSem'or E>
ecutive Service general position if the encumbered posi-
tion immediately before the efective date is designated as

a Senior Ezecutive Service career reserved position.

(i) Employees whose actual base pay at the time of
conversion ezceeds the pay of the rate to which they are
converted shall retain their pay.

(i) The Office of Personnel Management shall prescribe
ngulaﬁmtoeanyautthcpurpono/thioneﬁm. There
shallbaarigh!ofappeallotheﬂen’tﬂydchmlecﬁm
Board for an employee who bels such employee’s agency
Aas violated the employee’s rights under thie section, section
8395(d), or seotion 3598, or who believes that the agency's

noncareer

444\
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action has not been timely under section 4313(b)(2) of this
title.
REPEALER

8xc. 418. Except for the Presidential authority pro-
vided in section 5317 of title 5, United States Code, all au-
thority in effect immediately before the effective date of this
section for the establishment or the pay, or both, as the case
may be, of each position subject to section 401 of this Act
is repealed.

8AVINGS PROVISION
Sxc. 414. The enactment of this title shall not decrease

the present pay, all , or compensation, or future an-
nuity of any person.
EPFECTIVE DATE

Smo. 415. Thcpmvidomoflhhﬁtkahauwhe[on
months after the date of the enactment of the Act with the
exception of section 412, regarding conversion procedures,
which shall take effect on such date of enactment.

TITLE V—MERIT PAY
PAY FOR PERFORMANCE AMENDMENTS

8xc. 501. (a) Part 111 of Kde.5, United States Code,
is amended by inserting after chapter 53 the following new
ochapter:

© ® < B < » ® »
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“CHAPTER 54—MERIT PAY

“Soa
L340, Mo poy oo
e
“§ 5401. Purposs
“Tt is the purpose of this chapter to provide for a merit
pay system which shall—

“(1) within available funds, recognize and reward
quality performance by varying merit pay adjustments;

“(2) use performance appraisals as the basis for
determining merit pay adjustments;

“(8) within available funds, provids for training
wimprouobiadivilyandfaimiuthawduﬁmof
performance; and

“(4) regulate the costs of merit pay by establisking
appropriale control techniques.

“§ 5402. Merit pay system

“(a) In accordance with the purposes set forth in section
5401 of this title, the Office of Personnel Management shall
establish a merit pay system whick shall cover any employes
in a position which regularly requires the ezercise of man-
agerial or supervisory responsibilities and which is in G8-13
through 08-15 as established under chapters 51 and 53 of
this title.

“(b) (1) An agency may file with the Office of Personnel

144!
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Management an application, setting forth reasons why i, or
a wnit thereof, ‘should be excluded from placing positions uw-
der the merit pay system. The Office of Personnel Management
shall review the application and reasons, undertake such other

stigation as it considers appropriate to determine whether
the agency or unit should be excluded from coverage of this
subchapter, and upon completion of its review, recommend to
the President whether the agency or wnit should be so0 er-
cluded. The President may, in writing, exclude an agency or
unit from such coverage.

“(8) Any agency or unit which is ezcluded from cov-
erage under this swbeeotion shall make a sustained effort to
bring its personnel system into conformity with the merit pay
system insofar as is practicable.

“(8) The Office of Personnel Management may at any
time recommend o the President that the ezolusion from
ooverage previously granted to an agency or umit under this
subsection be revoked. The revocation of the exclusion shall be
effected upon written determination of the President.

“(c) The merit pay system established under subseotion
(a) of this section shall provide for a range of basic pay for
each grade to which it applies, which range shall be kimited
by the minimum and mazimum rate of basic pay payable
for each such grade.

® ® A @ R B WD D
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“(d) (1) Concurrent with each adjustment under section
5805 of this title, the Office of Personnsl Management in
consultation with the Office of Management and Budget shall
determine the extent to which such adjustment shall be mads in
rales of basic pay for all employees covered by the merit pay
sysiem.

“(2) An increase in pay under this subsection is not an
equivalent increase in pay within the meaning of section 5335
of this title.

“(8) No employee may be paid less than the minimum
rate of basic pay of the grade of such employee’s position. No
employees shall suffer a reduction in the rate of basic pay as
a result of the employee’s initial coverage by, or subsequent
conversion to, the merit pay system.

“(e)(1) Under regulations prescribed by the Office of
Personnel Management, the head of each agency may pro-
vide for increases within the range of basic pay for any
employee covered by a merit pay system.

“(2) Determinations to provide pay increases under this
subsection to an employee—

“(A4) may take into account both individual perform-
ance and organizational accomplishment, and
“(B) shall be based on factors such as—
(i) improvements in eficiency, productivity,
and quality of work or service;

1444!
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“(4i) cost savings or cost eficiency;
“(iii) timeliness of performance; and
“(iv) the quality of performance by the em-
ployees for whom the manager or supervisor is
responsible;

“(C) shall be subject to review only in accordance
with and o the extent provided by procedures estab-
!iahadbytheagmcyhmd;md

“(D) shall be made in accordance with guidelines
isenod by the Office of Pereonnel Management which
relate-to the distribution of increases available under
this subsection.

“(8) For any fiscal year, the head of any agency may
evercise authority under paragraph (1) of this subsection
onlybﬂemdth«lmdaawilabbforpuwol
this subssotion.

“(4) Th[vnbavdhbhlwmolthbm
to the head of an agency for any fiscal year shall be deter-
wﬁdbyﬂcOﬁao’Pmmlemmmul
Mafurmukaﬁoawil&thOﬁuolle
Budget, before the beginning of such fisoal year. The amount
»mﬂabkfwmyuehayoncydaahw&y
the Office on the basis of —

“(A) the additional amount of the adjustments
wnder section 5305 of this title, and

© O =2 & O B WU D =
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“(B) the amount estimated by the Office to refleot
which would Aave oocurred if the employees covered by
ﬂomﬂmqﬂmbn&wmmnm
“(f)(1) The head of an agency may pay a cash award

1o, and inour mecessary ezpenses for the homorary recogmi-
ﬁouof,myanplqnwwvdbyanﬁmcydnob—

“(A) by mok employec's suggestion, imvention,
superior accomplishment, or other personal effort con-
tributes to the eficiency, ecomomy, or other improve-
ment of Government operations; or

"(B)pcrfmaalpocl'alodorumiuiumpsb
lic interest in commection with of related to such em-
ployee’s oficial employment.

“(2) The President may pay a cash award to, and

incur necessary ezpenses for the Aomorary recogmition of,
wupbyaewurdbyaneﬂpayw»b—

“(A) by such employec’s suggestion, invention,
superior accomplishment, or other personal efort con-
tributes to the eficiency, economy, or other improvement
of Oovernment operations; or

“(B) performs an ezceptionally meritorious special
act or service in the public interest in commection with or
related to euch employee’s official employment.

(44!
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A Presidential award may be in addition to an agency award
under paragraph (1) of this subsection.

“(8) A cash award under this subsection is in addition
to the basic pay and any merit increase to basic pay of the
employee receiving the award. Acceptance of a cash award
uWMManMnWMﬁemby
the Oovernment of an idea, method, or device for which the
award is made does not form the basis of a further dlaim of
any nature against the Government by the employes, his
Aeirs, or assigns.

“(4) A oash award to, and ezpenses for the Aomorary
recognition of, any employee covered by a merit pay system
may be paid from the fund or appropriation available to the
fiting. The head of the agency concerned shll delermine the
amount to be paid by each activity for an agency award
under paragraph (1) of this subsection. The President shall
ddmﬂcmubbcyddbymdmﬁmyforahﬁ-
dential award wnder paragraph (2) of this subsection.

“(5) Exoept as provided by paragraph (6) of this
Mcwﬁmdundcrlb&uwmm»
osed $10,000.

“(6) If the head of an agency certifies o the Office
omedlmagmmfha!lheWon,inmﬁon.
uﬂﬁormmﬂbhmgwoﬁwmeﬁwrbuaefoﬁfor
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which the award is proposed is highly exceptional and wn-
seually outstanding, a cash award in ezcess of $10,000 but
not in exoess of $25,000 may be gramted with the approvel
of such office.
“(7)A'n¢mnayp¢yorwwmmrdudn
this subsection motwithatanding the death or separation from
the service of the employee comcerned, if the suggestion,
invention, superior accomplishment, other meritorious effort
for whick the award is proposed was made or performed
whils the employee was in the employ of the Oovernment.
“(g) Under regulations prescribed by the Office of Per-
mxwqumwm
range of basic pay shall be preserved for an employee cov-
ered by the merit poy system, whose continsous service is
interrupted in the public interest by service with the armed
forces, or by wervice in essential mon-Government civilian
Whﬁgaw&do{wwuﬁonalw.
“(B) For purposes of section 5941 of this fitle, rates
qmmwwm-wmmmm
are considered pay fized by statute.
“§ 5403. Reports
"Uuﬂnelﬁ-nulhemricpcyminfﬂlyb
M&Oﬂaofhvmdlowmw
bﬂcammudnpmnﬁeopemﬁmofﬁew
Poy system and the proposed scheduls for comploting the

9cr1
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implementation of the system, and the costs associated with
implementing it. Thereafter the Office of Personnel Manage-
ment shall periodically submit reports to Congress on the
effectiveness of the system and the costs associated with it.
“§ 5404. Regulations

“The Office of Personnel Management shall prescribe
regulations necessary for the administration of this chapter.”.

CONFORNING AND TECHNICAL AMENDMENTS

8Ec. 502. (a) Section 4501(2)(A) of title 5, United
Smcoda.bfmcnddbydﬁﬁagm“;md"mdhmg
in lieu thereof “but does not include an individual paid under
the merit pay system established under section 5402 of this
title; and’".

(b) Seotion 4502(a) of tile 5, United States Code,
is amended by striking out “$5,000” and imserting in Eew
thereof “$10,000”.

(c) Section 4502(b) of title 5, United States Code, is
amended—

(1) by etriking owt “Civil Service Commission”
and inserting in lieu thereof “Office of Personnel
Management”’ ;

(2) by striking out “$5,000” and inserting in liew
thereof “$10,000” ; and

(3) by striking out “the Commission” and inserting
in lieu thereof “the Office”.

8 8 R BRBRR BB &
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(d) Seckion 4506 of title 5, United States Code, s
omended by striking out “Civil Service Commission may”
and inserting in liew thereof “Office of Personnel Manage-
ment shall’”’.

(¢) Bection 5332(a) of title 5, United States Cods, is
amended by inserting after “applies” the seoond time it
appears the following: “, except an employee ocovered by
chapter 54 of this tils,”.

(f) Bection 5334 of tile 5, United States Code, is
amended—

(1) in paragraph (2) of subsection (c) by insert-
ing “, or for an employee appointed to a position covered
by the merit pay system, any dollor amouns,” after
“step” ; and

(2) by adding at the end thereof the following new
subeection:

“(g) In applying this section to an employee covered
by the.merit pay system, the term ‘6 percent shall be substi-
lemkm'm#ﬂwd‘mw’wa\
place they appear.”.

(g) Section 5335(e) of title 5, United States Code, is
amended by inserting after “‘individual” the following: “cov-
ered by chapter 54 of this title, or,”.

(h) Section 5336(c) of tile 5, United States Code, is
amended by imserting after “individual” the following: “cov-
ered by chapter 54 of this tile, or”'.

V44!
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(i) The table of chapters for part IT1 of title 5, United
States Code, is amended by inserting after the item relating
to chapter 53 the following new item :
“54. Merit Pay. soor,

EFFECTIVE DATE
SEc. 503. The provisions of this title shall take effect
on the date of the enactment of this Act, except that such
provisions shall be applied to positions in accordance with
such schedule as the Office of Personnel Management

determines.
TITLE VI-RESEARCH, DEMONSTRA TION, AND
OTHER PROGRAMS
RESEARCH AND DEMONSTRATION PROJECTS

SEc. 601. (a) Part 111 of title 5, United States Code,
is amended by adding at the end of subpart (' thereof the fol-
lowing new chapter:

“CHAPTER 47—PERSONNEL RESEARCH AND

DEMONSTRATION PROJECTS

“Bec.

“4701. Definitions.

“4708. Rescarch and development fu
“4703. Demonastration projects.
“4704. Allocation of funds.
“4705. Reports.

“§ 4701. Definitions
“For the purpose of this chapter—
“(1) ‘agency’ means an agency as defined in sec-
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tion 2301(a) (without regard to paragraph (2)(D)
thereof) ;

“(2) ‘agency’ does not include the Federal Bureax of
Investigation, the Central Intelligence Agency, the De-
fense Intelligence Agency, the National Security Agency,
any positions in the Drug Enforcement Administration
which are ezcluded from the compelitive service under
section 201 of the Crime Control Act of 1976 (90 Stat.
2425), and, as determined by the President, an evecu-
tive agency or unit thereof whose principal function is
the conduct of foreign intelligence or counterintelligence
activities;

“(3) ‘employee’ means an individual employed in
or under an agency;

“(4) ‘eligible’ means an individual who has quali-
fied for appointment in an agency and whose name has
beenenlendonlheappropriauregiderorﬁdo[
eligibles;

“(5) ‘demonstration project’ means a project con-
ducted by the Office of Personnel Management, or un-
der its supervision, to determine whether a specified
change in personnel mmm policies or procedures
would result in improved Federal personnel manage-
ment; and

8TV 1
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“(6) ‘research program’ means a planned study of
the manner in which public management policies and
systems are operaling, the effects of those policies and
systems, the possibilities for change, and comparisons
among policies and systems.

“§ 4702. Research and development functions

“The Office of Personnel Management shall—

“(1) establish and maintain (and assist in the es-
tabliskment and maint of) research and develop-

ment projects of improved methods and technologies in
Federal personnel management;

“(2) evaluate projects, and proposed projects,
described in paragraph (1) ;

“(3) establish and maintain a program for the
collection and public dissemination of information relat-

1 "

tng to p g r h and for encour-
aging and facilitating the ezchange of information among
interested persons and entities; and

“(4) carry out the preceding functions directly or

through agreement or contract.

“§ 4703. Demonstration projects
“(a) Ezcept as provided in this section, the Office of
Personnel Management may directly, or through agrecment
or contract with one or more Federal agencies and other
public and private organizations, conduct and evaluate «em-

- ® -3 - o= L w L -
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onstration projects, except that there may be no more than 10
active demonstration projects in effect at any one time. The
conduct of demonstration projects shall not be limited by any
lack of specific authority in this title to take the action con-
templated, or by any provision of this tile, or any regulation
issued thereunder, which is inconsistent with such action, in-

luding laws or regulations relating to—
“(1) the methods of establishing qualification re-
t for, and appointment to

qui ts for, recruit
positions;

“(2) the methods of classifying positions and com-
pensating employees, ezxcept that no variation is hereby
authorized in employee benefits provided by chapter 63

or subpart O of part 111 of this title;

“(3) the methods of assigning, reassigning, or
promoting employees;

“(4) the methods of disciplining employ

“(5) the methods of providing incentives to em-

ployees, including the provizion of group or individual
incentive bonuses or pay;
“(6) hours of work per day or per week;
“(7) the methods of involving employ
and employee organizations in personnel decisions; and
“(8) the methods of reducing overall agency staff
and grade levels.

6Cv1
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Notwithstanding the provisions of this subsecti no dem-
onstration project shall (A) affect leave under chapter 63 of
this title or insurance or annuities under subpart G of part
IIT of this title, or (B) be inconsistent with any merit sys-
tem principles established, or personnel practices prohibited,
under chapter 23 of this title.

“(b) Before conducting or enlering info any agreement
to conduct a demonstration project, the Office of Personnel
Management shall—

“(1) develop a plan for such project which iden-
tifiss—

“(A) purposes;

“(B) the types of employees or eligibles, cate-
gorized by organizational series, grade, or organi-
zational unit;

“(C) the number of employees or eligibles to be
included, in total amount or by

“(D) the methodology;

“(E) the duration;

“(F) the training to be provided;

“(G)) the anticipated costs; and

“(H) the methodology and criteria for
evaluation;

“(2) publish such plan in the Federal Register and
submit such plan so published to public hearing;

v) .
Chdd 44
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“(3) notify, at least 6 months in advance of the date
any project proposed under this section is to take effect,
any employee who may be affected by the project, and
consult with such employees in accordance with subsec-
tons (e) and (f); and

“(4) provide Congress with a report at least 3
months in advance of the date any project proposed under
this section is to take effect detailing the nature and pur-
mofwm,mdlhm,ifmy,wwhkhm
project is inconsistent with ezisting law.

Any such plan shall not be implemented until it is approved
by each agency involved.
“(e) Each demonstration project shall—

“(1) involve no more than 5,000 individuals other
than individuals in any oconirol groups necessary to
validate the results of the project; and

“(2) terminate before the end of the S-year period
beginning on the date of approval by the Office of Per-
sonnel Management ezcept that research may continue
beyond such date to the eztent necessary to validate the
results of the project.

“(d) Subject to the terms of any wrilien agreement
between the Office of Personnel Management and an agency,

a d fration project involving an agency may be termi-
nated by the Office of Personnel Management, or such
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agency, if either determines that the project creates a sub-
stantial hardship on, or is not in the best interest of, the
public, the Federal Government, employees, or eligibles.

“(e) Employees within a wunit with respect to which
an organization of Government employees has been ao-
ocorded exclusive recognition shall not be included within
any project under subsection (b) of this section—

“(1) if such project would violate a negotiated
agreement between such agency and such organization,
unless there is a written agreement with respect to such
profect between such agency and such organization; or

“(2) if such project is not covered by a negotiated
agreement, until there has been consullation or negotia-
tion, as appropriate, with such organication.

“(f) Employees within any wunit with respect to which
an organization of Government employees has not beem
acoorded exclusive recognition shall not be included within
any project under subsection (bj of this section unless there
has been agency consullation regarding the project with the
employees in such unit.

“(g] Evaluation of the results of the project and its im-
pact on improving public management shall be undertaken
for each project.

“(h) Upon the request of the Director of the Office of
Personnel Management, agencies shall cooperate with and

264
aseist the Office as far as practical in the performance of this
function and provide the Office with requested information
and reports relating to the conduct of demonstration projects
in their respective agencies.
“§ 4704. Allocation of funds
“Funds appropriated to the Office of Personnel Manage-
ment for the purposes of this chapter may be allocated by
the Office of Personnel Management to any agency conduct
ing demonstration or research yrojects or assisting the Office

of Personnel Management in conducting such projects. Funds
s0 allocated shall remain available for such period as may be
specified in appropriation Acts. No contract shall be entered
into under this section unless such contract has been provided
for in advance in appropriation Acta.
“§ 4705. Reports

“The Office of Personnel Management shall include in
Mcmualreportrequindbymi.ﬂoe'ofthiaﬁllca
summary of research and demonstration projects conducted
during the year, the effect of that research on improving
public management and increasing efficiency, and recom-
mendations of policies and procedures which will improve
the attainment of géneral research objectives.
“§ 4706. Regulations

“The Office of Personnel Management shall prescribe
regulations for the administration of this chapter.”.
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(b) The table of chapters for subpart C of part III of
title 5, United States Code, is amended by adding at the end
thereof the following new item:
“47. P ! A end D ion Projec 4701m.

INTERGOVERNMENTAL PERSONNEL ACT AMENDMENTS
8Ec. 602. (a) Section 208 of the Intergovernmental
Personnel Act of 1970 is amended—
(1) by striking out the section heading and insert-
ing in lieu thereof the following:
“TRANSFER OF FUNCTIONS AND ADMINISTRATION OF
MERIT POLICIES”;
(2) by redesignating subsections (b), (c), (d),
(e), (f), and (g) as subsections (c), (d), (e), (f),
(g), and (i), respectively, and by inserting after sub-
section (a) the following new subsection:
“(b) In accordance with regulations of the Office of
P, ! Management, Federal agencies may require as a
condition of participation in programs, systems of
prescribed by the Office of Personnel Management for posi-
tions engaged in carrying out such programs. Such standards
shall include the merit principles in section 2 of this Act.”;
and

(8) by inserting after subsection (g), as redesig-
nated by this section, the following mew subsecti
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“(h) Efective one year after the date of the enactment
of this subsection, all statulory personnel requirements estab-
lished as a condition of the receipt of Federal grants-in-aid
by State and local governments are hereby abolished,
exoepi—

“(1) those requi ts listed in subsection (a)
of this seckion,

“(2) those that generally prohibit discrimination
in employment or require equal employment oppor-t‘uuity,

“(3) the Davis-Bacon Act (40 U.S.C. 276 et
seq.), and

“(4) chapter 15 of title 5, United States Code relat-
ing to political activities of certain State and local
employees.”.

(b) Section 401 of such Act is amended by striking the
period after “institutions of kigher education” and inserting
in lieu thereof “and other organizations.”.

(c) Section 403 of such Aot is amended by striking
out “(less applicability to commissioned officers of the Pub-
lic Health Service)”.

(d) Section 502 of such Act is amended in paragraph
() by inserting “the Trust Territory of the Pacific Inlands,”
before “and a territory or possession of the United States.”.

(¢) Section 506 of such Act is amended—
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(1) by inserting in subsection (b)(2) “the Com-
monwealth of Puerto Rico, Ouam, American Samoa, and
the Virgin Islands)” after *“(Other than the District of
Columbia,”; and

(2) by striking out of subsection (b)(5) “and the
District of Columbia,” and by inserting in lieu thereof
“the District of Columbia, the C Ith of Puerto
Rico, Oxam, American Samoa, and the Virgin Islands.”.

AMENDMBNTS TO THE MOBILITY PROGRAM
8Ec. 603. (a) Section 3371 of tile 5, United States
Code, is amended—

(1) by inserting “the Trust Territory of the Pacific
Islands,” after “Puerto Rico,” in paragraph (1)(A);
and

(2) by striking out “and” at the end of paragraph
(1), by striking owt the period at the end of paragraph
(2) and inserting a semicolon in lieu thereof, and by
adding at the end thereof the following:

“(3) ‘Federal agency’ means an ezecutive agency,
a mikitary department, a court of the United States, the
Administrative Office of the United States Courts, the
Library of Congress, the Botanic Garden, the Govern-
ment Printing Office, the Congressional Budget Office,
the United States Postal Service, the Postal Rate Com-
mission, the Office of the Architect of the Capitol, the
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Office of Technology Assessment, and such other ap-
. ies of the lagislative and judicial branch
as determined by the Office of Personnel Management;

“(4) ‘other organizations’ means—

“(A) a national, regional, Statewide, ares-
wide or metropolitan organization representing mem-
ber State or local governments;

“(B) an association of State or local public
officials; or

“(C) a nomprofit organization, one of whose
principal functions is to offer professional advisory,
research, development, educational, or related sero-
ices 1o governments or universities concerned with
public management.”.

(b) Sections 3372 through 3375 of title 5, United
States Code, are amended by striking out ‘“‘ezecutive
agency” and “an executive agency’ each place they appear
and by inserting in liew thereof, respectively, “Federal
agency’”’ and “a Federal agency’’.

(c) Section 8372(a)(1) of title 5, United States

2 Code, is further amended by inserting immediately before
3B (ke semicolon the following: “, except that an employee
» in a Federal agency does not include an employee in the
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Senior Ezecutive Service serving under a non-career appoint-
ment and an employee in the excepted service who is serving

s

or policy-determining or policy-ad: g

in a confidential
position”’.

(d) Section 3372 of title 5, United States Code, is
amended—

(1) in subsection (b)(1), by striking out “and’
after “higher education” ;

(2) in subsection (b)(2), by siriking out the
period after “executive agency” and inserting in lieu
thereof a semicolon; and

(3) by adding at the end thereof the following:

“(3) an employee of a Federal agency to another
organization; and

“(4) an employee of ther organization to a
Federal agency.”.

(e) Section 3374 of title 5, United States Code, is
amended—

(1; by adding the following new sentence at the
end of subsection (b):

“The above exceptions shall not apply to non-Federal em-
ploym who are covered by chapters 83, 87, and 89 of this
title by virtue of their non-Federal employment immediately
before assi t and intment under this section.”;

g (o
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(2) in subsection (c)(1), by striking out the semi-
colon at the end thereof and by inserting in liew thereof
the following: “, ezcept to the eztent that the compen-
sation reccived from the State or local government is
less than the appropriate rate of pay which the duties
would warrant under the applicable pay provisions of
this title or other applicable authority;” ; and

(3) by striking out the period at the end of sub-
section (c) and adding the following: , or for the
contribution of the State or local government, or a part
thereof, to employee benefit systems.”.

(f) Section 3375(a) of title 5, United States Code, is
amended by striking out “and’” at the end of paragrapﬁ (4),
by redesignating paragraph (5) as paragraph (6), and by
inserting after paragraph (4) thereof the following:

“(5) section 5724a(b) of this title, to be used by
the ’ for miscell related to

{4 4

change of station where movement or storage of house-
hold goods is involved; and’’.
TITLE VII—LAROR-MANAGEMENT RELATIONS
LABOR-MANAGEMENT RELATIONS
Skc. 701. (a) Subpart F of part I1I of title 5, United
States Code, is amended by adding after chapter 71 the follow-

ingnew chapter:

254!
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“CHAPTER 72—FEDERAL SERVICE LABOR-
MANAGEMENT RELATIONS
“SUBCHAPTER I—GENERAL PROVISIONS

w01, Findings ond purpose

“7008. Definitions; ap'lwatum.

w7803, Federal Labor Relations Authority; General Counsel.

w7804 Powers and duties of the Authority and of the Oeneral Counsel.

«SUBOHAPTER 11—RIGHTS AND DUTIES OF EMPLOYEES,
AGENCIES AND LABOR ORGANIZATIONS

“7811. Employees rights.

“7818. Recogwition of labor org

“7813. National muhalwn nylm

“7814. Evolusive recogni

“7815. Representation ngMa and duties.

47216, Unfair labor practices.

u7917. Standards of conduct for labor organisations.
“7818. Agreement requirements.

“7819. Approval of agreements.

“SUBCHAPTER I11—GRIEVANCES AND IMPASSES
“7881. Grievance pmmd

u7828. Federal Servics Img Panel; negotiati P
uSUBCHAPTER IV—ADMINISTRATIVE AND OTHER
PROVISIONS

«7831. Allotments to representatives.
7838, Use of offcial time.
47833. Remedial action.
“7284. Subpenas.
“7835. Regulations.
“SUBCHAPTER I-GENERAL PROVISIONS

“§ 7201. Findings and purpose

“(a) The Congress finds that the public interest de-
mands the highest standards of employee performance and

the 2 1 Adevels t and impl 2, ofmodem

(4 {4

and progressive work practices to facilitate and improve
employee performance and the efficient accomplishment of
the operations of the Oovernment.
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“(b) mcmmdnﬂsldolhag,whﬂedgﬁﬁm
difmnouazidbdvmi‘adcmlmdpriom employment,
W:WEMOWNMII#IW
that the satutory protection of the right of emplogees o or-
ganise, to bargain collectively within prescribed limits, and
to participate through labor orgamications of their own
chaoiagindcdﬁmwhichafadﬁcnr—

“(1) may be accomplished with full regard for the
public interest,

“(2) contributes to the effective conduct of public
business, and

“(3) facilitates and encourages the amicable setdle-

WMMploymmdtha'rupbyenofdinpm

affecting working conditions.

““(o) It is the purpose of this chapter to prescribe cer-
tain rights and obligations of the employees of the Federal
Wﬂb}dbwmmq‘ww
and to establish procedures which are designed to meet the
special requirements and needs of the Federal government
in matters relating to labor-management relations.

“§ 7202. Definitions; application

“(a) For purposes of this chapter—

“(1) ‘agency’ means an Ezecutive agency other
than the General Aocounting Office;

Gevl
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4(8) ‘employes’ means an individual who—

“(4) is employed in an agency;

“(B) is employed in & monappropriated fund
meamuo&(o) of this
title;

“(C) is employed in the Veterans’ Cantesn
Servics, Veteroms' Adminisiration, and who is de-
soribed in section 5103(c) (14) of this title; or

“(D) is an employes (within the meaning of
subperagraph (4), (B), or (C)) who was sepo-
rated from the service as a consequence of, or in con-
section 7816 of this title;

but doss not include—

“(i) am alien or noncitizen of the United States
who oocupies o position outside the United States;

“(i) @ mombor of the wniformed servioss (with-
in the meaning of section 3101(8) of this tisle) ;

“(iii) for purposes of exclusive recognition or
national consuliation rights unless authorized under
the provisions of this chapler, a supervisor, a man-
agement official, or a confidential employes;

“(8) ‘labor organization’ means any lawful organi-
sation of employess which was established for the
purposs, in whols or in part, of dealing with agencies

© ® <9 O GO B 0 B

B8

R 28 BRBEE

274
in matiers relating o grievancss and personnel policies
and prackioss or in other matisrs affecting the working
conditions of the omployess, but doss not inolude an or-

“(A) exoept as authorised under this chapter,
consists of, or includes, management officials, con-
fidential employees, or supervisors;

“(B) asits, or participates, in the conduct of o
strike against the Government of the United States
or any agency thereof or imposes a duty or obligation
to conduct, asmist, or participats in such a sirike;

“(C) advocatss the overthrow of the constitu-
tional form of government of the United States; or

“(D) disoriminates with regard to the terms or
conditions of membership beoauss of race, ocolor,
religion, national origis, sez, age, or Aandicapping
ocondition;

“(4) ‘agency managemenf means the agency head
and all management oficials, supervisors, and other rep-
resentatives of management Raving authority to act for
the agency on any matters relating (o the implomentation
of the agenoy labor-management relations program estab-
lished wnder this chapter;

“(5) ‘Authority’ moans the Federal Labor Relations
Authority established under section 7803 of this title;

9E¥1



© ® 2 O & B 0 ¥ =

B s

Prarpose, tn whole o dm pet, of dealing with ogemcies

2178

“(8) ‘General Counsel means the General Counsel
of the Federal Labor Relations Authority;

“(7) ‘Panel’ means the Federal Servics Impassss
Panel cstablished wunder seotion 7888 of this title;

“(8) ‘Assistont Secrelary’ means the Assistant Seo-
retary of Labor for Labor-Management Relations;

“(9) ‘confidential employes’ moans an employes who
asists, and aols in a confidential capaoity to, individuals
who formulate and carry out management policies in the
field of labor relations;

“(10) ‘management oficial means an employes
Raving authority to make, or (o influencs offectively the
making of, pokicy with respect to personnel procedures
or programs whioh is necessary lo an agency or am
activily;

“(11) ‘supervisor’ means an employee Aaving aw-
thority, i the intorest of an agency, to hire, transfor,
suspend, lay of, recall, promots, discharge, assign, re-
ward, or discipline other employees or responsibly to di-
rect them, or (o adjust their grievances, or effectively to
recommend suok aotion, if in oonnection with the fore-
going the ezercise of authorily is not of a merely routine
or olerical nature, but requires the was of independent
fudgment;
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“(18) ‘professional employes’ means—
“(4) eny employes engeged in the perform-
ance of work—

“(i) requiring knowledge of on adoanced
type in a fleld of svience or learning cusiomerily
coquired by o prolonged course of specickised
intellsctual instruction and study in an instite-
tion of higher learning or in a Aospital, as
diskinguished from work requiring Incwledge
aoquired from a genersl acedemic eduoation,
an apprentiosship, or iraining in the perform-
ance of routine mental, manual, or physiocal
Processss;

“(%) requiring the consistent ezerviss of dis-
cretion and judgment in its performance;

“(iii) whick is predominantly intellectusl
and varied in characier and not routine mental,
manual, mechanioal or physical work; and

“(i0) whkiok is of sch a character that the
moasurement of the output produced, or of the
result accomplished, cannot be standardised by
relating it to a given period of time; or
“(B) any employes who has completed the

oourses of specialized intellectual insiruction and
study descrided in subparagraph (A) and who is

LEVT



l!suasg5=======5oaeae»onu

m

porforming related work under the direction or

guidancs of a professional employes to quahfy the

emploges to become a professional employes.

“(18) ‘agresment means an agreemens entered into
as o result of colleotive bargaining purevant (o the pro-
visions of this chapter;

“(14) ‘collactive bargaining, ‘bargaining’, or ‘me-
gotiating’ means the performance of the mutual obliga-
tion of the representatives of the agency and the exclusive
representative as provided in section 7815 of this tile;

“(15) ‘exolusive representativd inoludes any labor

“(A) selected pursuant to the provisions of
sootion 7814 of this tile as the representative of
the employess in om appropriats collective bargain-
ing unit; or

“(B) certified or recogmised prior to the effec-

Kive dats of this chapter as the exclusive represento-

tive of the employess in an appropriate oollective

bargaining wmil;

“(16) ‘person’ means an individual, labor orgoni-
sation, or agemoy covered by this hapter; and

“(17) ‘grievancs’ means amy complaint by any
person comosrning any wmatter whiok folls within the
ocoverage of a grievance procedure.
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“(5) Eazospt as provided in subeections (o), (d), and

(a)o;u&mahchawapp_k‘utoanmpbymof
an agenoy.

“(o) This chapter skall not apply to—

“(1) the Federal Bureau of Investigation;

“(3) the Central Intelligence Agency;

“(8) the National Seourity Agency;

“(4) any ogency not described in paragraph (1),
(2),or(3),or¢nyuﬁlmilhiumyw, whiok Aas
as a primary function intelligence, investigative, or no-
tional seourity work, if the Read of the agency determinee,
in the agency heads sols judgment, that this chapler con-
ot be applied in a manner consistent with national se-
curity requirements and considerations;

“(8) any unit of am agency whick Aas as o primary
funotion investigation or audit of the conduct or work
of officers or employess of the agency for the purposs of
insuring honasty and intority in the dicharge of ofcial
duties, if the hoad of the agency delermines, in the agenoy
Aead's sole judgment, that this chapter connot be applied
% G manner consistent with the internal securily of the
agency;

“(6) the United States Postal Service;

“(7) the Foreign Servios of the United States;

“(8) the Tenneseos Valley Authority; or

8EV1
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“(9) offcers and employees of the Federal Labor
Relations Authority, including the Gfice of General
Counsel and the Federal Servioe Impasses Ponel.
“(d) The hoad of an agency may, in the agenoy
hoad's sole judgment and eubject to such conditions as he may
presoribe, suspend any provision of this chapter with respect
mWw,MaMwmﬂdeMﬁc
United States if the agency head determines that such suspen-
sion is necessary for the national interest.
“(s) EnWWhMaM
agement relations law who are otherwise authorised by this

'ebaﬂcrtobenpmukdbyahbororpm‘uﬁmdaam

berapmntdbyclaboroquiwﬁmvh‘ohabow
dhrnplowwurdbyudthwwuﬁdbaﬂidd
directly or indirectly with an organisation whick represents
ok employess.
“§7M3.FMWWAM;W#G’
eral Counsel
“(a) There is astablished, as an independent ectablish-
mqwmmqmommrm
Labor Relations Authority.
“(b) The Authority shall consist of three members, not
-mdnumafwhommhaamnhofwmpow
Wmdnmofwhmmwmoﬁuwpuiﬁm
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in the Government of the United States ezcept as provided by
law or by the President.

“(c) Members of the Authority shall be appointed by
the President, by and with the advice and comsent of the
Senate, and shall be eligible for reappointment. The Presi-
dent shall designates one member (o serve as Chairman of the
Authority. Any member of the Authority may be removed by
the Presid

“(d) The term of offics of each member of the Authority
is 5 yoars, exospt that a member may continue fo serve beyond
the ezpiration of the term to which appointed wntil the earlier
of—

“(1) the date on which the member's sucosssor has
been appointed and has qualified, or

“(2) the last day of the session of the Congress be-
lekrﬁcddclham&!’amofaﬁamu

(bt for this sentence) expire.

“(s) A vacamy in the Authority shall mot smpair the
ﬁgBofﬁoMmbanbmnﬂofﬁem
of the Awthority. An individual chosen to fill a vacancy
shall Be appointed for the unezpired term of the member

“(f) The Authority shall make an annual report to the
President for transmittal to the Congress and shall indlude

6EVI
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the devisions it has rendered under this chapter.

“(g) There is established within the Authority an Gfics
of General Counsel. The General Cownsel shall be appointed
by the President, by and with the advice and consent of the
Senate. The General Counsel shall be appointed for  term of
5 years and may be reappoinied to any sucoeeding term.
The General Counsel may be r d by the President.
The General Counsel shall hold no other office or position
in the Government of the United States except as provided by
low or by the President.

“§ 7204, Powers and duties of the Authority and of the
General Counsel

“(a) The Authority shall administer and interpret the
provisons of this chapter, dacds major policy ismus, pre-
to the noeds of agencies, labor orgamisations, and the public.

“(b) The Authority shall, in accordance with regula-
tions presoribed by i—

“(1) decide questions submitted to it with respect
to the appropriate unit for the purpose of exclusive
recognition and with respect to any related isue;

“(3) superviss elections to determine whether a la-
bor orgamization Aas been selocted by a majority of the

%3
employess in an appropriats wnit who cast valid ballots
n the eloction;

“(8) devide questions with respect to the eligibility
of labor organisations for national consultation rights;
and v

“(4) decids wnfair labor practios complaints.
“(e) The Authority may consider, in accordance with

regulatione prescribed by it, any—
“(1) appeal from amy decision on the megotisbil
ity of amy issue as provided in subsection (e) of section
7215 of this titls;
“(2) emoeption to any arbitration award as provided
i section 7831 of this title;
“(3) oppeal from any decision of the Assistant
Secretary issued pursuant to section 7817 of this title;
“(4) ezoaption to any final dacision and order of the
Panel issned pursuant to section 7332 of this title; ond
“(5) other matiers it deems appropriate in order
to asure it carries out the purposss of this chapter.
“(d) TMAMWW;.MMM
shall be judicially notioed.

“(e) The Authority shall maintain ils principal office
in or about the District of Columbia but it may meet and
ezercise any or all of ils powers at any time or place. Sub-

2 joot to subsection (g) of this section, the Authority may, by

ov¥1



8 whaerover persons subject to 1o this chapter are looated. A mem-
4 bor who participates in such inquiry shall not be be disqualified
from later participoting in o deoision of the Awthority in the
SaMe 0ase.
..Su.rkggiin;?
tor, such attorneys, regional directors, administrative ioe low

iaigliarll.%. i as may be
neosssary.

“(g) AR of the ezpeniss of the Authority, inciuding all
iill{!& ezpenses outsids the Dis-
iﬁ%ﬁ&i&.g:&@;iaioqi
17 of the Authority wnder its orders, shall be allowed and paid
16 3?%&&!&8&%;%3
19 the Authority or by an individsal it designates for that pur-
2 poss and in in accordance with applicabls law.

5 B2 BB E S © » a & o

n “(h)(1) The Authority is iii%
23 reoted to 3338:‘3!%!%2
”» %o‘?%.?elﬂsgo!&.?g

3¢ wnder this ohapier, the Authority is authorised b 0 hold Rear-
] l‘.%ii}ls?;

. 1 iago‘!}n&%g&ri

g tion therewith, to to isse subpenas requiring the production and
3 i‘s&%!i‘ige‘f
4 !ri 1o any matter pending before it and to to take such

¢ tions of the A Authority wader this title, the Asthority may re-
7 i\i?io\?i% Porsonnel Manage-
8 !llgi%?%lg
9 &%3&\}%%:?
10 Offics of P Personnel Management in connection with a matier
11 before the A Authority for adjudication.
13 “(8)If o regulation or other policy directive isssed by
18 the Ofice of P ik’it&irgi
4 Dbefors the Authority, the A Authority shell timely notify the
15 Direcior, and the Direcior shall heve sanding lo interoens
16 ?glgrg&?&e% party to
17 the prooseding.
18 “(3) The Direcior moy request thet the Authority re-
19 i’ili?goa?i
2 E?gg{a-iii
1 lew or of & controlling regulation ev other pelicy directivs
23 isoued by the Office of Personnel Managiment.
3 “(i) In omy mattsr arising under subssction (B) of this
M seckion, the Authority mey require an agemoy or & laber or-
L %cgliiio‘gi
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and require it (o lake such remedial action as it considers
appropriate {o carry out the policies of this chapter.

“(i)(1) The Authority shall maintain a record of its
procsedings and maks publio any decision made by it or any
action taken by the Panel under section 7222 of this title.

“(8) The provisions of seokion 552 of this tile shell
apply with respect (o any record maintained under pare-
graph (1).

“(k) The Gemeral Connsel is authorised to—

“(1) inveskigats complaints of violations of seokion
7816 of this tidle;

“(3) maks final decisions as to whether fo dsens
notioes of Aearing on unfair labor praotios complaints
adbmna\mpldabbafm&dm;

“(s)dindnd-maaﬁddnﬂqcalof&
General Counsel in the field ofices of the Authority; and

“(4) perform such other functions as the Authority
prescribes.

“(1) Notwithsianding amy other provision of law, in-
dudingdopbr7of¢kinﬁda,l&cdcdduofﬁc4m
on any matler within its jurisdiction shall be final and con-
M,Mmo&roﬁdwmywmofﬂcvw
States shall Rave power or jurisdiction to review any swch
Mbymceﬁmhdcaﬂsnofmuw
of that decision or by any other moans, ezcept that nothing in
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this soction shall kmit the right of persons to judicial review’
of questions arising under the Constitution of the United
States.

“SUECHAPTEE I1-RIGHTS AND DUTIES OF
EMPLGYEES, AGENCIES AND LABOR OE-
GANIZATIGNS

“§ 7211. Employess’ rights
“(a) Each employes shall Aave the right fresly and

vithout fear of penaliy or reprisel to form, join, or assist

any labor orgemisation, or to refrain from such adkivity, and
ook employes shall be protacied in evercising soh rights.

Eccept as otherwiss provided under this chapter, suoh rights

inolude the right to—

“(1) participats in the mansgement of a labor or
genisation,

“(2) act for the orgamisation in the capacity of &
representative,

“(5) present, in such repressntative capacity, the
viewe of the orgamization to ogemcy heads and other
officials of the eveoutive bremoh of the Oovernment, the
Congress, or other appropriate authorities, and

“(4) bargain collectively, subject to the Emits pre-
soribed in section 7215(c) of this title, through represent-
atives of their oon ohooring.

“(8) This chapter does mot axthorice—

444!
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“(1) a management official, a confidential employes,
or a supervisor to participats in the management of a
labor organization or o act as a representative of swok
on organmization, unless such participation or aobivity
is specifically awthorised by this chapter, or
“(8) any employee to so participate or act if such
partioipation or adtivity would remkt in any conflict of
inlerest, or appearance thereof, or would otherwise be
inconsistent with any law or the official duties of the
employee.
“§ 7212. Recognition of labor organisations
“(a) An agency shall accord exclusive recogmition or
national comullation rights at the request of a labor orga-
mization which meets the requirements for such recognition or
“(b) Recognition of a labor organization, once accordsd,

 shall continue as long as the organization meets the require-

ments of this chapter for recogmition.

“(c) Recognition of a labor orgamication shall nob—

“(1) preclude an employee, regardless of whether
the employee is in a wnit of ezdlusive recognition, from
ezeroising grievance or appellate rights established by
law or regulation or from choosing the employee’s own
representative in a grievance or appellate ackion, e-
oept when the grievance or appeal is covered by and
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pursued under a negotiated procedure as provided in
section 7221 of this kitls;
“(8) preoluds or restrict consuliations and declings
between an agency and a veterans orgamization with re-
spect o matlers of particular interest to employees in
oonnection wilk veterans preference; or
“(3) preolude an agency from comsulting or deal-
ing with a religious, social, fraternal, professional, or
other lawful asociation not qualified as a labor orga-
nization with respect to matters or policies which involve
individual members of the associakion or are of particw-
lar applicability to it or its members.
Consultations and dealings wnder paragraph (3) shall not
assume the character of formal comsultation on maMers of
goneral amployesmanagement policy covering employees in
that wnit or extend to areas where recognition of the interests
ofmuﬂoynmpmrmubmw
or injury to the interest of other employees.
“§ 7213. Netional consultation rights

“(a) An agency shall accord matiomal consuliation
rights to a labor organization which qualifies under criteria
established by the Awthority as the represemiative of a
betantial ber of employees of the agemcy. National
consultation “rights shall not be accorded for any wnit if a
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labor organization already holds exclusive recognition at
the national level for that unit. The granting of national
consultation rights shall not preclude an agency from appro-
priate dealings at the national level with other organizations
on matlers affecting their members. An agency shall terminate
national consultation rights if the labor organization ceases
to qualify under the established criteria.

“(b) If a labor organization has been accorded national
consultation rights, the agency shall notify representatives of
such organization of proposed substantive changes in person-
nel policies that affect employees such organization

(e 4

and provide an opportunity for euch organization to comment
on the proposed changes. Such organization may suggest
hanges in the ag ".'l | policies and have its views
carefully considered. Representatives of such organization
may consult, at reasonable times, with appropriate officials
on personne! policy matters and may, at all times, present in
writing the organization’s views on euch matters. An agency
is not required to consult with any such organization on any
matter on which it would not be required to negotiale if the
organization were entitled to evdlusive recogmition.

“(c) Awy question with respect to the eligiility of a
labor organisation for national ltation rights may be
referred to the Authority for decision.
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“§ 7214. Exclusive recognition

“(a) An agency shall accord exclusive recognition to
a labor organication if the orgamication has been selected
as the representative, in a secret ballot election, by a major-
ity of the employees in an appropriate unst who cast valid
ballots in the election.

“(b) A unit may be established on an agency, plant,
installation, craft, funational, or other basis which will as-
sure a clear and identifiable communily of interest among
the employees concerned and will promote effoctive dealings
and’ efficiency in the agency's operations. A unit shall ot
be established solely on the basis of the extent to which em-
ployees in the prop ’um’lhm;ew, ized, nor shall a unit
De established if it includes—

“(1) evcept as provided in section 701(b)(1) of
the Civil Service Reform Act of 1978, any management
official, confidential employee, or supervisor;

“(3) an employee engaged in Federal personmel
work in other than a purely clerical capacity; or

“(8) both professional and nomprofessional em-
ployees, unless a majority of the professional employees
vote for inclusion in the unit.

Any question with respect to the appropriate wnit may be
referred to the Authority for decision.

1444!



© ® 1 & G B ® 0 =

=]

14
15
16
17
18
19

21

291
“(e) All oloctions shall be conducted under the super-
sion of the Authority or persons designated by the Author-
ity and shall be by secret ballot. Employees eligible to vote
shall be provided the opportunity to choose the labor organi-
mﬁmMMbnMMfmmMmm
ballot and, except in the oase of an election desoribed in para-
gmph(l),moppomﬁ&ywmmwbenpmudby
a labor organisation. Elections may be held to determine
whether a labor organization should—
“(1) be recognised as the ezclusive representative
of employees in a unit;
“(2) replace another labor organization as the er-
odlusive representative;
“(3) cease to be the exclusive representative;
“(4) be recognized as the ezclusive representative
of employees in a wnit composed of employees in wnils
currently represented by that labor organization or con-
tinue to be recognized in the ezisting separate unils.
An election need not be held to determine whether an organi-
zation should become, or continue to be recognized as, the
exclusive representative of the employees in any unil, or
subdivision thereof, during the 12-month period after a valid
eloction has been held under this chapter with respect to such
unit.
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#§ 7215. Representation rights and duties
x«(,),,,wwmmmmm
mﬂﬁm,ndorpmmb-

(1) the exdlusive representative of employess in the
unit and is entitled to act for and negotiate agresments
oovering all employees in the wnit;

“(2) responsible for representing the interests of all
mpbymmmuwmmdwﬂm
regard to labor organization membership; and

4(3) given the opportunily to be represented at for-
mal discussions between management and employess o
employee representalives concerning grievances, person-
ndpob’dnandpmdiea.oroﬁerndenafadiaggu—
eral working conditions of employees in the uni.

“(b) An agency and an ezclusive representatios shell
have a duty to negotiate i good faith and in ezercising such
duty shall—

“(1) approach the megotiations with o sincers re-
solve to reach an agreement;

“(2) be represented at the megotiations by eppro-
MWWM&MMW
on all negotiable matiers;

“(8) meet at such reasomable times and places as
may be necessary ; and

“(4) ezecute upon request of the agemcy or the

i 4!
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organization a written docwment embodying the terms of,

and take such steps as are necessary to implement, any

ag ¢ which is reached.

“(c) An agency and an exclusive representative shall,
lhmughuppmpriatervpvmﬁva,mgaﬁauingmdfaﬂhu
prescribed under subssction (b) of this section with respect to
personnel policies and practices and matters affecting work-
iugmdiﬁombulmlytoﬁedauagpmpﬁakun&rhwc
and regulations, including policies which—

‘(1) are set forth in the Foderal Personnel Manual,
“(2) coneist of published agency policies and regula-
tions for which a compelling need ezists (as determined
under criteria established by the Authority) and which
are issued at the agency headquarters level or at the
level of a primary national subdivision, or
"(3)unutforthhunaﬁomlorothermmmag
agmmmmteredinlobyahighcruni:ofthsagmey.
In addition, such organizati and the agency may determine
appropriate techniques, consistent with section 7929 of this
title, to assist in any negotiation.

“(d)lnpmﬁagnwlaﬁomnlaﬁngwmmd
policies and practices and working conditions, an agency ehall
give due regard to the obligation to gotiate emposed by this
section, evoept that such obligation does not include an obliga-
ﬁmbWwMWbmmwnm
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gency, the mumbers, types, and grades
ofpoaiﬁomormplomauigmdlomormﬁ:dbmlum'!,
workpmjaaorlourofduty,or_ﬂeha\nologyofpafmﬁng
llwagmcy’awork.ThopmaﬁagmMnupndudc
Momﬁuﬁm'Mwﬁ&wqmmmbrmWﬁwqm»
priate arrang for employees adversely affocted by the
impact of realignment of work forces or technological change.

“(e)(1) If, in commection with negotiations, an iseue
dcwlopoaabmhdhcrapwhmﬁablauu&rﬂﬁa
chapmwmyoﬁarapplmbbhn,nyuhﬁon.ormnlmaing
agreement, it shall be resolved as follows:

“(4) An isue which involves interpretation of a
eon!roaingagrmematahigheragmcylcvdiarcadud
uudertheprocedumofﬂumtmllc‘ugamz,or,
if none, under regulations prescribed by the agency.

“(B) An issue not described in paragraph (1)
wha'a\ariaualabealleodmybenfmadbyeithcr
party ¢o the head of the agency for deter
“(2) An agency head's determination under pamgmph

of the agency's regul

g

ber of employees in an

(1) concerning the i interpr
with respect to a proposal shall be final.
“(8) 4 labororgaul'uﬁonmyappea“otheAMy
from a decision under paragraph (1) if i—
“(A) disagrees with em agency head's deter
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that a proposal is not negotiable under this chapter or
any other applicable law or regulation of appropriate
authority outside the agency, or

“(B) believes that an agency's regulations, as inter-
preted by the agency head, are in violation of this chapter
or any other applicable law or regulation of appro-
priate authority outside the agency, or are not otherwise
pplicable to bar negotiations under subsection (c) of this
section.

“§ 7216. Unfair labor practices

“(a) It shall be an unfair labor practice for an agency—

“(1) to interfere with, restrain, or coerce an em-
ployee in connection with the exercise of rights assured
by this ohapler;

“(2) to encourage or discourage membership in any
labor organization by discrimination in regard to hiring,
tenure, promotion, or other conditions of employment;

“(8) to sponsor, control, or otherwise assist any
labor organication, unless such assistance consists of
hWWwNWMuM{M&b—

“(A) in a manner consistent with the best in-
terest of the agency, its employees, and the organiza-
tion, and

“(B) on an imparitial basis to organizations (if
any) having equivalent status;
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“(4) to discipline or otherwise discriminate against
an employee b the ,'., has filed a complaint,
affidavit, petition, or given any information or testimony,
under the provisions of this chapter;

“(5) to refuse to accord appropriate recognition to
a labor organization qualified for such recognition; or
“(6) to refuse to consult or negotiate in good faith
with a labor organization as required by this chapt

“(b) It shall be an unfair labor practice for a labor

organization—

“(1) to interfere with, restrain, or coerce an em-
ployee in connection with the ezercise of the rights assured
by this chapter;

“(2) vw cause or attempt {o cause an agency o
coerce an employee in the ezercise of rights under this
chapter;

“(3) to coerce or attempt to coerce an employee, or
wdwﬂm,ﬁuwmekmw
a member of the labor organization, as punishment or re-
priaalor/orthepurpoxofhhderhgorimpedingwork
performance, productivity, or the discharge of duties of
such employee;

“(4) to—

“(A) call, or participate in, a strike, work
stoppage, slowdown, or picketing of an agency in

Lyl
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aldborﬂumagmdﬁpmifmhpichﬁngm
fqmwmma&yﬁnmwhwfmwﬂm
agency's operations, or

“(B) condone any activity described in sub-
mmwph(Albyfdlfngwfabwﬁmbmﬂ
or stop it;
“(5) to discriminate against an employee with re-
yardtolflckmaormdiﬁomafmmbenhipinﬂem\
gmizalionbmuno/rm,cdor,rdigim,mﬁomlori-
gin, sez, age,orhmd'bappingmdiﬁou;or
"(G)Iorefmtomnltorneyoﬁakhyoodfaiﬁ
withanayencyaanquindbyﬂﬁadwplcr.
"(c)Itlhaﬂbecnunfairlaborpradiularahbor»
gma'zaﬁouwhidtiamvdedndldwnwgniﬁmlodmy
mdipwmmpbyuinmappropﬁmunitunh
mahdem'aliaforfeiluretommaonabhmpaﬁoud
#andards wniformly required for admission or for failure
bbndariﬂiﬁaﬁoufmanddmunifmﬂynquindasa
mdiﬁonofacqu&-iugandnlaﬁingmmbgnhip.mw
mmmmmahborwmﬁuﬁmfmmfm
Mpﬁmhmrdamwiﬂpmxdsmudcrihm
ﬁonorbylmuwhichmfombwmo?b\h
ohapler.

“(d) Imwﬁdmmﬂthundcrmop-
peabpmeaduremaymbamixdauufairwm

OQQOU’*W»H
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prohibited under this section. Ezoept for matters wherein,
under sections 7221 (e) and (f) of this title, an employes has
anopﬁonofu&lg!hemgoﬁubdyﬁemmpromdunorm
appmlapmcedm,iuuuwhichmbamu‘udundarayﬁn—
mcepmcaduremy.inﬂwdimnﬁonofﬂ\cagyﬁaudpaﬂy,
bemiaedunderlhalprocedureormanunfairlaborpmdiu
uﬂdcrl]liaawﬁon,bu!mtund«rbathmdum.dppaahor
gn'cvamdecicimahallnotbeeondrudaaunfairlabor
pradiudeciaiomunderlhﬁchapkrmaaaprm
for such decieions. All complaints of unfair labor practices
pmhibibdunderthﬁmeﬁmﬂn!wmtben&dvdbyw
parties shall be filed with the Authority.

“(e) Any question with respect to whether am issue con
properlybemiaiunderanappealaproudureahallbere-
ferred for resolution to the ag y responsible for final de-
cisions relating to those issues.
“§7217.$!¢|dadaofeonduaforlaborormildiom

“{a)Anagawyahallonlyaewrdrmyniﬁonwalabor
organization that is free from corrupt influences and influ-
ences opposed to basic democratic principles. Ezcept as pro-
thm(b)afmm,morgaﬁzaimiam
nquirdbmuelhditiofrnfmmdinﬂumi{iﬁo
wubject to governing requirements adopted by the orgamiza-
ﬁonorbyamﬁoulorinlcmaﬁoullabororganimﬁonor
fedemﬁon'oflaborowizwiomwilhwhidtitiaaﬂidd,
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1 or in which it participates, containing ezplicit and detailed
9 provisions to whioh it subsoribes calling for—

8 “(1) the maintenanoe of democratio prooedures and
practices, inoluding provisions for periodic elections to
be conducted subject to recogmized safeguards and pro-
visions defining and securing the right of individual mem-
bers to participate in the affairs of the organization, o
reotive fair and equal treatment wnder the governing

© ® = & @& »

rules of the orgamization, and lo receive fair process in
10 disciplinary proceedings;

“(3) the exolusion from office in the organization of
13 persons affiliated with communist or other totalitarian
18 movements and persons identified with corrupt influences;
14 “(8) the prokibition of business or financial inter-
15 ests on the part of organization officers and agents which
16 conflict with their duty to the organization and ils mem-
17 bers; and

18 “(4) the maintenance of fiscal integrity in the con-
19 duct of the affairs of the organization, including provi-
2 sions for accounting and financial controls and regular
21

22

-

financial reports or summaries lo be made available to
members.

“(b) Notwithstanding the fact that a labor organization
% ks adopted or subsoribed to standards of conduct as provided
25 in subsection (a) of this section, the organization is required

8
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whﬂmﬂh[mmmﬂﬂhﬂmw
hﬂuwoppmdbhicdamwmﬁcpriudphifﬁcnb
reasonable cause to believe that—
“4(1) the orgomization has been suspended or ez-
polled from, or is subject to other sanction, by a parent
labormnimﬁol,or/dcmﬁonofomnimﬁouwﬂh
which it had been afiliated, becawse it has demonstrated
an wwoillingnes or inabilisy to comply with govering
wwhﬂwbﬁmwby
aubsection (a) of this section; or
“(2) the organization is in fact subject to influences
#(e) A labor organization which has or sceks recognition
uaw(aﬁuof-ﬂoyauudalh’adaﬂrdaa'ﬂe
financial and other reports with the Assistant Secretary, pro-
vide for bonding of offcials and employees of the organiza-
siom, and comply with # hip and election stondards.

(d) The Assistant Secretary shall prescribe such regu-
bﬁmummwwmﬁcﬂrmd%
seokion. Sﬁehﬂgulaﬁonldaﬂmfommwm
principles applied to labor organizations in the private sec-
m.CompbhuofviolaﬁouoftkianeﬁuMbcﬂd
MWAM}Sm.hmynderwi&ng
this section, the Assistant Secretary may require a labor
organization to cease and desist from violations of this section

iigal
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1 and require it to take such action as he considers appropri-
2 ate to carry out the policies of this section.
8 “§ 7218. Basic provisions of agreemenis

4
5
]
17
8
9

10
n
13
13
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“(a) Each agreement between an agency and a labor

organisation shall provide the following:

“(1) In the administration of all matters covered
by the agreement, officials and employees skall be gov-
erned by—

“(4) existing or future laws and the regula-
tions of appropriate authorities, including policies
which are set forth in the Federal Personnel
Manual,

“(B) published agency policies and regulo-
ﬁomiacﬁdewcdthﬁmeﬂwammtwuap
proved, and

“(C) subsoquently published agency policies
and regulations required by law or by the regula-
tions of appropriate awthorities, or authoriced by
the torms of .a controlling agreement at a higher
agency level.

“(2) Management officials of the agency shall re-
tain the right to determine the mission, budget, organi-
sation, and internal security practices of the agemcy,
‘and the right, in accordance with applicable laws and
“regulations, to—

B R BB R 8B BB
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“(4) direct employees of the agency;

“(B) hire, promots, transfer, assign, and re-
tain employees in positions within the agency, and
lo suspend, demote, discharge, or take other dis-
ciplinary action against employoes;

“(C) relieve employees from duties becawse of
lack of work or for other legitimate reasons;

“(D) maintain the efficiency of the Government
operations entrusted to such officials;

“(E) determins the methods, means, and per-
sonnel by which such operations are to bs conducted;
and

“(F) take such actions as may be necessary
of the agency in situati

to carry out the

of emergency.
“(b) Nothing in subsection (a) of this section shall

preclude the parties from negotiating—

“(1) procedures which management will observe in
ezercising its authority to decide or act in matters re-
served under such subsection; or

“(3) appropriate arrangements for employees ad-
versely affected by the impact of management's ezercis-
ing its authority to decide or act in matters reserved under
such subsection,

mptlhdmhngoﬁaliomahaanolunmablydday
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the czeroise by management of ita authority to deoide or act,
and such prooedures and arrangements shall be consistent
with the provisions of any law or regulation desoribed in
7915(c) of this tile, and shall not have the effect of negating
the authority reserved under subsection (a).

“(c) Nothing in the agreement shall require an employes
to beoome or to remain a member of a labor organication or fo
pay money lo the organization except pursuant to a voluniary,
written authorization by a member for the payment of duss
through payroll deduotions.

“(d) Ths requirements of this section shall be ezpressly
stated in the initial or basic agreement and apply to all supple-
mental, implementing, subsidiary, or informal agreements
Detween the agency and the organization.

“§ 7219. Approval of agreements

“An agreement with a labor organizalion as the ezolusi
representative of employees in a unil is subject to the approval
of the head of the agency or his designes. An ogresment shall
be approved within 45 days from the date of its ezecution if it
conforms o this chapier and other applicable laws, ezisting
published agency policies and regulations (unless the agenoy
has granted an exception to a policy or regulation), and regw-
lations of other appropriate authorities. An agreement which
Aas not been approved or disapproved within 45 days from the
dauofﬂamcuﬁouohaapbuocfodwﬂhmmw
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appmdo[ﬂcwhwdmdnhaabeﬁndingonw
wwmmmqumw,mapﬂm
ble laws, and the regulations of appropriate authorities out-
oidctkeam.Aloodagrmﬂnbiaaloamﬁmalor
oﬂorwﬂmﬂhywmﬂuakigherkvduhaﬂbeappmd
under the procedures of the controlling agreement, or, if
none, under agency regulations.

“SUBCHAPTER III—-GRIEVANCES AND.

IMPASSES

§ 7221. Grievance procedures

“(a) An agr ¢ bet: an agency and a labor or-
mmwmmmwmmmm
provide a procedure, applicable only to the unit, for the com-
sideration of grievances. Subject o the provisions of subseo-
tion (@) of this section and to the eztent not conirary to any
law, the coverage and scope of the procedyre shall be nego-
tiated by the parties to the agreement. Ezcept ds otherwise
provided in this section, such procedure shall be the exclusive
procedure available o the parties and the employees in the
unit for resolving grievances which fall within its coverage.

“(b) Any employee or group of employees in the unit
mpm#gﬁcvm/aﬂhgwiﬁinlhemagooflh
negotiated grievance procedure to\the agency and have them
adjusted without the intervention of the exclusive represent-
ative if the adjustment is not inconsistent with the terms of the

1691
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agreement and the exolusive represeniative has been given an
opportunity to be present ot the adjusiment.

“(o) A negotiated grievance procedure shall provide for
arbiiration as the final step of the procedure. Arbitration may
be invoked only by the agency or the exolusive representative.
Ezcept as provided in subsection (g) of this section, the pro-
oedure must also provide that the arbitrator is empowered to
resolve questions as to whether or not any grievance is on a
matter subject to arbitration under the agreement.

“(d) A negotiated grievance procedure may cover any
matter within the authority of an agency if not inconsistent
with the provisions of this chapter, except that it may not
include matiers involving ination, certification and ap-
pointment, suitability, dlassifioation, political activities, retire-
mmt,lifeaﬂdha;ﬂiamrm,mﬁomlmrﬁy,oﬂhcl"air
Labor Standards Aot of 1938 (29 U.8.C. 801 et seg.).

“(e) Matters covered under sections 4303 and 7512 of
this title whick also fall within the coverage of the negotiated
grievance procedure may, in the discretion of the aggrieved
employee, be raised either under the appellate procedures of
section: 7701 of this tile or under the negotiated grievance
procedure, but not both. Similar matters which arise under
other personnel systems applicable to employees covered by
this chapter may, in the discretion of the aggrieved employes,
be raised cither under the appellate procedures, if any, appli-
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ocabls to those matiers, or under the negotiated grievance pro-
osdure, but not both. An employes shall be deemed to have
exvercised his option under this subsection lo raise a matier
either under the applioable appellate procedures or under the
negotiated grievance prooedure at such time as the employee
timely files a motice of appeal under the applicable appellate
procedures or timely files a grievance in writing in acoord-
ance with the provisions of the parties’ negotiated grievance
procedure, whichever event occurs first.

“(f) An aggrieved employee afected by a prohibited per-
sonnal practios under section 2303(b) (1) of this title whick
also falls under the ooverage of the negotialed grievance pro-
cedure may raise the matter under a slatulory prooedure or
the negotiated procedure, but not both. An employee shall be

deemed to have evercised his option under this subsection to -

raise the matter under either a statutory procedure or the
negotiated procedure at such time as the employee timely
initiates an action under the applicable statutory procedure or
timely files a grievance in writing, in accordance with the
promuma of the parties' negotiated procedure, whichever
event occurs first. Selection of the negotiated procedure in
no manner prejudices the right of an aggrieved employee to
request the Merit Systems Protection Board to review the
final decision pursuant to subsections (h) and (i) of sec-
tion 7701 of this title in the case of any personnel action

454!
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that could have been appealed to the Board, or, where ap-
plicable, to request the Equal Employment Opportunily
Commission to review a final decision in any other matter

tving a complaint of discrimination of the type prohibited
by any law administered by the Equal Employment Oppor-
tunity Commission.

“(g) Any quegtion that cannot be resolved by the parties
as to whether or not a grievance is on a matler excepted by
subsection (d) of this section shall be referred for resolution
to the agency responsible for final decisions relating to those
matters.

“(h) In matters covered under sections 4303 and 7512
of thia title which have been raised under the negotiated griev-
ance procedure in dance with the provisions of subsecti
(e) of this section, an arbitrator shall be governed by the
provisions of section 4303(f) or 7701(d) of this title, as

applicable.

(i) Allocation of the costs of the arbitration shall be
governed by the collective-bargaining agr t. An arbitra-
tor shall have no authorily to award attorney or other repre-

sentative fees, except that in matters where an employee is
the prevailing party and the arbitrator's decision is based
on a finding of discrimination prohibited by any law re-
ferred to in section 7701 (k) of this title attorney fees may
be awarded and shall be governed by the standards applicable
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under the Civil Bights Act of 1964,.as amended (42 U.S.C.
2000e-5(k)).

“(j) Either party may file ezoeptions o any arbitralor’s
award with the Authority, ezoept that no exceptions may be'
ﬁbdwamrdomrﬁngmuenmaadund«mm;
(e)of!hhudion.TheAulhoﬁlyMMfaaM‘
to an arbitrator's award only on grounds that the award
violates applicable law, appropriate regulation, or other
grounds similar to those applied by Federal courts in private
sector labor-management relations. Decisions of the Author-
ilyonmpﬁomtoarbitrolionaward:nhdlbeﬁnal,mpﬂ
for the right of an aggrieved employ under subsection (f)
of this section.

“(k) In matters covered under sections 4303 and 7512
ofﬂliaﬁdewhiohhaubmmbedunda'mmol
Memgoﬁaudyﬁwamymeduninamrdamwﬂbﬂc
provisions of mubsection () of this seckion, the provisions of
section 7702 of this tille pertaining to judicial review shall
apply to the award of an arbitrator in the same manner and
under the same conditions as if the matter had been decided
by the Merit Systems Protection Board. In matters similar
to those covered under sections 4303 and 7512 whick arise
undero!herpermndaydcmmdwhiahmmﬁeudm
ployuhacraiaeduuderllaenegdialdgﬁmmmfc,
Mdalnoiwo{aaorﬁtrdoﬁmmrdmybeob(dudiu

eyl



309
the same manner and on the same basis as could be obigined
ofaﬁmldeciaionc‘umhmwcramﬁedmdcrapplioabk
appellate procedures.
“§ 7222, Federal Service I Panel; negotiation im-

passes
“(a) (1) There is established within the Authority, as
oMnaorgan&aﬁmdmﬁty,ﬁeFakmlSmioelmm
Panel. The Panel is composed of the Chairman, and an even
number of other members, appointed by the President solely
mMebaahofﬂnwbperfomlheduﬁaandfundiomof
the Gffice, from among individuals who are familiar with
Gmmmen!opemﬁmmdhwbdgmlkin labor-manage-
ment relations. No employee (as defined under section 2105
ofthiaﬁtk)ahaabeappoimdlomaaamemberofthc
Panel.
"(2)A!M¢ﬁmthemanbenofthel’md(ofhcrlhm
tthhaimn)mﬁrdaminM,halbeeappoiMfor
atemoflyvara;adhalfforthe!emof.?yean.dn&adividul
appoinudiomeaatho(lhaimanuhaamforakmaf.f
years. A of any member shall be appoint d for terms
of5year:,mepuhatauindo'oiduala\omtoﬁllavamcy
shall be appointed for the :pired term of the member whom
such individual replaces. Any member of the Panel may be
removed by the President.

© ® QA 2 A e @ D

8 B B 8

310

“(3) The Panel may appoint an ezecutive secretary and
Molharmﬂoymmilmayfmﬁmcloﬁmaﬁndamm
for the proper performance of its duties. Each member of the
Panel is entitled to pay at a rate equal to the daily equivalent of
themazimum annual rate of basic pay currently paid, from time
to time, under the G eneral Sohedule for each day the member is
engaged in the performance of offiial business on the work of
the Panel, including traveltime, and is entitled to travel ez-
penses and a per diem allowance under section 5708 of this title.

“(b) Upon request, the Federal Madiation and Concilia-
tion Service shall provide services and assistance to agencies
and labor organizations in the resolution of megotiation
impasses. '

“(e) If voluntary arrangements, inoluding the servioes of
the Federal Mediation and Conciliation Service or other third-
parly mediation fail to resolve a negotiation impasse, either
party smay request the Panel to consider the matter.

“(d) The Panel or its designee shall prompily investigate
any impasse presented to it under swbdection () of this section.
MPMMWWWMMWWJ
procedures to the parties for the resolution of the impasee or as-

sist the parties in arriving at a settlement through such methods’

and procedures, including fact finding and recommendations, as
it may find appropriate to acoomplish the purposes of this seo-
tion. Arbitration, or third-party fact finding with recommends-

12541
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tions to assist in the resolution of an impasse, may be used by
the parties only when authorized or directed by the Panel. If the
paﬁieadano!arﬁma!am,mPandmayholdhaaﬁ
ings, compel under section 7234 of this title the attendance of

itnesses and the production of d ts, and take what
action is -y and not # istent with the provisions of
this chapter to resolve the impasse. Notice of any final action of
the Panel shall be promptly served upon the parties and such ao-
tion shall be binding upon them during the term of the agree-
ment unless the parties mutually agree otherwise.

“SUBCHAPTER IV—ADMINISTRATIVE AND

OTHER PROVISIONS
“§ 7231. All to repr
“(a) If, pursuant to an agreement negotiated in aocord-
ance with the provisions of this chapter, an agency has received

from an employee in a unit of exclusive recognition a writlen
assignment which authorizes the agency to deduct from the
wages of such employ ts for the payment of regular
and periodic dues of the exclusive representative for such unit,
such assignment shall be honored. Ezcept as required under
subsection (b) of this section, any such assignment shall be
revocable at stated intervals of not more than 6 months.

“(b) An allotment for the deduction of labor org
tion dues terminates when—
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“(1) the dues withholding agreement between the
gency and the ezolusive represeniative is terminated
or ceases to be applicable to the employee; or
“(2) the employee has been suspended or ezpelled
from the labor organisation which is the eachusive
represenlative.
«§ 7233, Use of official time

“Golicitation of membership or dues and other internal
business of a labor organization shall be conducted during
Manmdwtybunafﬁcmﬂoysumllmpbym
who represent a recogmized labor org ization shall not be
moﬁdd&uewhenmguﬁaﬁngmwmwﬂhw
management, ezoept that the negotiating parties may agree
wWwMM&MWwMW
ice a reasonable number of such employees (not normally
hmofthcmmberafmmgmatwlaﬁoa)w
Wmoﬁdmfwupbﬂbumorupbmhlf
the time apent in negotiations during regular working hours.
“§7233.me '

“If it is determined by appropriate authority, indud-
ing an arbitrator, that certain action will carry out the poli-
cies of this chapler, such action may be directed by the ap-
propriate authority if consistent with law, including section
5596 of this title.

eyl
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“§ 7234. Subpenas
“(a) Any member of the Authority, incisding the Gen-
eral Counsel, any member of the Panel, and any employes
of the Awthority designated by the Authority may—

“(1) issne subpenas requiring the atiendamoe and
testimony of witnesses and the production of docwmen-
tary or other evidencs from any place in the Dwited
States or any terrilory or possession thereof, the Com-
monwealth of Puerto Bico, or the District of Columbia,
exoept that no subpena shall be issued wunder this seo-
ﬁanvﬁehnqﬁmﬁcéidaunofﬁmw
guidance, advice, counsel, or training within an agency
or between an agency and the Office of Personnel Men-
agement; and

"(8)&%0&5&,%09%%%0{
WMWMMW

ine witnesses, and recsivs evid
"(b)lnfhaoaxofmﬁmaogarfaihnbobqaaﬁ-

pena ised wnder subsection (a)(1), the United States
WMRIWWMMQMWWD
mmmmawww&mmw
an order requiring such person to appear at any designated
plack to testify or o producs documentary or other evid
Any failure 1o obey the order of the court may be punished
by the court as a contempt thereof.
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“(o) Witnesses (rwhether appearing voluniarily or un-
der subpena) shall be paid the some fee and mileage allow-
anos which are paid subpenaed witnesses in the courts of
the United States.
“§ 7235. Regulations

“The Authority, inoluding the General Counsel and the
Panel, and the Federal Mediation and Conolliation Servios
shall each prescribe rulss and regulations to carry out the
provisions of this chapter applicable to them. Unless other-
vise specifically provided in this chapter, the provisioms of
subchapter 11 of chapter 5 of this titls shall be applicable fo
the issuanoce, revision, or repeal of any such rule or regula-
Hon.”.

(b)(1) The amendements made by subsection (a) shall
not preolude—

(A) the renewal or continuation of an azolusive
recognition, certification of a representative, or a lawful
agr ¢ between an agency and a representative of its
employees entered into before the effective date of this seo-
tion; or

(B) the renewal, continuation, or initial according
of recogmition for wnits of management oficials or super-
visors represented by labor orgamitations which his-
torically or traditionally represent management oficials

9671
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or supervisors in private industry and whioch hold o>

dlusive recognition for wnits of such offcials or super-

visors in any agency on the effeckive date of this section.

(2) Policies, regulations, and procedures established, and
decisions ieewed, under Evecutive Order Numbered 11491,
or under the provision of any related Executive order in effect
on the effective dats of this section, shall remais in full foroe
and effect until revised or revoked by Ezecwtive order or
statute, or unless superseded by appropriate decision or regw-
lation of the Federal Labor Relations Authority.

(e) Any term of ofics of any member of the Federal
Labor Relations Awthority and the General Counsel of the
Feoderal Labor Relations Authority serving on the effective
date of this section shall continue in effeot until such hime as
such term would ezpire under Reorganization Plan Num-
bered 2 of 1978, and upon expiration of such term, appoin-
ments to such office shall be made under section 7203 of title
5, United States Code. Any term of office of any member of
the Federal Service Impasses Panel serving on the ef ective
date of this seotion shall continue in effeot until such time as
members of the Panel are appointed pursuant to section 7222
of title 5, United States Code.

(d) There are hereby authorized ¢o be appropriated swok
sums as may be necessary to carry out the funotions and pur-
poses of this section.

© W O &
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(e) The table of chapters for subpart F of part III of
tile 6, United States Code, is amended by adding after the
item relating to chapter 71 the following new item:
7. Fedoral Sorvice Labor-Management Rl 7001,
(1) Bection 5314 of title 5, United States Cods, is
amended by adding at the end thereof :
“(68) Chairman, Federal Labor Relations Aw-
thority.”.
(g9) Section 5516 of titls 5, United States Cods, is
amended by adding at the end thereof :
“(124) Members (2), Federal Labor Relations
Awthority.”.
(R) Section 5816 of title 5, United States Code, is
amended by adding at the end thereof :
“(144) General Counsel, Federal Labor Relations
Authority.”.

RENEDIAL AUTHORITY

8Ec. 702. Section 5596 of title 5, United States Code,
is amended by wiriking out subseckions (b) and (c) and in-
serting in lieu thereof the following:

“(b) An employee of an agency who, on the basis of an
administrative determination or a timely appeal, is found by
appropriate authority to Aave sufered a withdrawal, reduo-
tion, or denial of all or part of the employee’s pay, allow-
ances, differentials, or other monslary or employment benefits,

LG¥1
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1 oradem'alofaniminmchpay,aaomm,di[m
9 ﬁab,oro!barmmlaryormploymmbeneﬁa,whiahwmdd
8 nolhaummdbutfwunﬁuﬁﬁdorunwmnbdwﬁon
4 taken by the agency—
5 "(I)iamﬁded,mmdionoflhcaeﬁon,tobc
[} made whole for—
7 “(4) all losses suffered less, in appli cir-
8 cumstances, interim earnings, and
9 “(B) if appropriate, to reinstatement or restor
10 aﬁmwlheamoraubdanﬁallysﬁnihrpwitim,
un or promotion to a higher level position; and
3 “(2)Iorallpurpomiadeemedlohaoeper[omed
18 servios for the agency during the period of the unjustified
14 or unwarranted action except that—
15 “(4) annal leave restored under this para-
16 graph which is in ezcess of the mazimum leave ao-
7 cumulation permitted by law shall be credited to a
18 separale leave account for the employoe and shall be
1 available for use by the employes within the time
2 limits prescribed by regulations of the Office of
2 Pervonnel Management, and
2 “(B) annual leave credited under subpara-
2 graph (A) of this paragraph but unused and still
X wvailable to the employee under regulations pre-
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soribed by the Office of Personnel Management shall
be included in the lumpsum payment under sec-
tion 5551 or 5552(1) of this tile but may not be
retained to the credit of the employee under section
5552(2) of this tidle.

“(o) For the purposes of this section—

“(1) ‘unjustified or unwarranted action’ includes—
“(A) any act of ission, either subst
tive or procedural, which violates or improperly
applies a provision of law, Ezecutive order, requ-

lation, or oollective bargaining agreement; and

“(B) any act of omission, or failure to take
an action, or confer a benefit, which must be taken
or conferred under a nondiscretionary provision of
law, Ezecutive order, regulation, or oollective-ba
gaining agreement;

“(2) ‘administrative detormination’, includes, but is

not limited to, a decision, award, or order issued by—

“(4) a court having jurisdiction over the matter
involved;

“(B) the Office of Personnel Hanagement;

“(C) the Merit Systems Proteotion Board;

“(D) the Federal Labor Relations Authority;

“(E) the Comptroller General of the United
States;

8G¥1
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1 “(F) the head of the employing agency or an
2 agency official to whom corrective action authorily is
3 delegated; or
4 “(@) an arbitrator under a negotiated binding
5 arbitration agresment between a labor organizati
[ and agency management;
7 “(3) ‘appropriate awthority’ includes, but is not
8 limited to—
9 “(A) a court having jurisdiction;
10 “(B) the Office of Personnel Management;
n “(C) the Merit Systems Protection Board;
13 “(D) the Federal Labor Relations Authority;
13 “(E) the Comptroller General of the United
1 States;
B “(F) the hoad of the employing agency or
16 agency official to whom corrective action authority
n is dologated; or
18 “(@) an arbitrator under a negotiated binding
19 arbitration ag ¢ between a labor organisali
L and agency management.

A «(d) The provisions of this section shall not apply to
3B edlassification actions nor shall they awthorize the setting
B 44ids of an otherwise proper promotion by a selecting official
M from a group of properly vanked and oertified condidates.
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“(e) The Office of Personnel Management shall prescribe
regulations to carry out this section. However, the regulations
are not applicable to the T Valley Authority and its
employees.”.
TITLE VIII—MISCELLANEGUS

8AVINOS PROVISIONS

8xc. 801. (a) Ezcept as provisions of this Act may
govern, all Ezecutive orders, rules, and regulations affecting
the Federal service shall continue in effect, according to their
terms, until modified, terminated, superseded, or repealed by
the President, the Office of Personnel Management, the
Merit Systems Protection Board, the Equal Employment
Opportunity Commission, or the Federal Labor Relations
Authority as to matters within their respective jurisdictions.

(b) No provision of this Act shall affect any adminis-
trative proceedings pending at the time such provision takes
effect. Orders shall be issued in such proceedings and appeals
shall be taken therefrom as if this Act had not been enacted.

(¢c) No suit, action, or other proceeding lawfully com-
menced by or against the Director of the Office of Personnel
Management or the board members of the Merit Systems
Protection Board, or officers or employees thereof in their
official capacity or in relation to the discharge of their official
duties, as in effect immediately before the efective date of
this Aot, shall abate by reason of enactment of this Act. Such

6S¥1
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suils, actions, or other prooeedings shall be determined as if
this Act Rad not been enaoted.
AUTHORIZATION OF APPROPRIATIONS
Smc. 802. There are authorized to be appropriated, out
of any moneys in the Treasury not otherwise appropriated,
such sums as may be necessary to carry ot the provisions of
this Aok
POWERS OF PRESIDENT UNAFFECTED EXCEPT BY NXPRESS
PROVISIONS
8mc. 803. Except as expressly provided in this Act,
nothing contained Rerein shall be construwed to limit, curtail,
abolish, or terminate any function of, or authority available
to, the President which the President had immediately before
the effective date of this Act; or to limit, curtail, or terminate
the President’s authority to delegate, redelegate, or terminale
any delegation of funotions.
TECHNICAL AND CONFORMINO AMENDMENTS
8kc. 804. (a) Any provision in either Reorganization
Plan Numbered 1 or 2 of 1978 inconsistent with any pro-
vision in this Aot is hereby superseded.
(b) The President or his desig
practicable but in any event not later than 30 days after the
date of the enactment of this Act, submit to the Committee on
Post Gffice and Civil Service of the House of Representatives
and the Committee on Governmental Affairs of the Senate a

shall, as soon as
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draft of any technical and conforming amendments to title 5,
United States Code, which have not been made by the pro-
visions of this Act and which are necessary to reflect through-
out such title the dments to the substantive provisions of
law made by this Act and by Reorganization Plan Numbered
20f 1978.

EFFECTIVE DATES
8Ec. 805. Ezcept as otherwise expressly provided in this
Act, the provisions of this Act shall take effect 90 days after the
date of the enactment of this Act.
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Calendar No. 900

95ta CoNaress SENATE {

2d Session No. 95-969

CIVIL SERVICE REFORM ACT OF 1978

Jury 10 (legislative day May 17), 1978.—Ordered to be printed

Mr. Risroorr, from the Committee on Governmental A ffairs,
submitted the following

REPORT
together with
ADDITIONAL AND MINORITY VIEWS

[To accompany 8. 2640)

_The Committee on Governmental Affairs, to which was referred the
bill (S. 2640) to reform the civil service laws, having considered the
same, reports favorably thereon with an amendment in the nature of a
substitute and recommends that the bill as amended do pass.

I BACKGROUND

The changes in law which are proposed in S. 2640 will constitute the
most oortrixf)rehensive reform of the Federal work force since passage of
the Pendleton Act in 1883. Since that time total civilian emi)loyment
has increased from approximately 131,000 to almost 2.9 million em-
ployees, of whom almost 93 percent work under a merit system. In
1977, the Federal civilian payroll amounted to over $46 billion, more
than 11 percent of Federal outlays for that year. Despite the enormous

owth In Federal employment and the accompanying increase in the

aws and regulations governing the civil service, no systematic con-
gressional review or revision of the system has been attempted in close
toflOO years. S. 2640, as amended, is that long overdue, comprehensive
reform.

S. 2640 is based on many of the recommendations lg the President’s
Personnel Management Project. That exhaustive study took 5 months
to complete and involved thousands of experts and members of the
public. Building on the comprehensive work of the President and his
staff, the Governmental Affairs Committee held 12 days of public

m
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hearings and heard from 86 witnesses, representing 55 organizations.
The cogrflmittee held seven markup sessions beforg ordellt?ng the bill
reported. S. 2640 is the centerpiece of the President’s efforts to make
the Government more efficient and accountable. The committee believes
that, as amended, S. 2640 will promote a more efficient civil service
while preserving the merit principle in Federal employment.

II. BRIEF SUMMARY OF THE BILL

The following is a brief listing of the principal changes that S. 2640
makes in the civil service system.! The bill :

Codifies merit system principles and subjects employees who
commit prohibited personnel practices to disciplinary action;

Provides for an independent Merit Systems Protection Board
and Special Counsel to adjudicate employee appeals and protect
the merit system ;

Provides new protections for employees who disclose illegal
or improper Government conduct ;

Empowers a new Office of Personel Management to supervise
personnel management in the executive branch and delegate cer-
tain personnel authority to the agencies;

Establishes a new performance appraisal system and new stand-
ard for dismissal based on unacceptable performance;

Streamlines the processes for dismissing and disciplining Fed-
eral employees;

Creates a Senior Executive Service which embodies a new
structure for selecting, developing, and ‘managing top-level Fed-
eral executives;

Provides a merit pay system for GS-13 to 15 managers, so
that increases in pay are linked to the quality of the employees’
performance;

Authorizes the Office of Personnel Management to conduct
research in public management and carry out demonstration
projects that test new approaches to Federal personnel admin-
1stration ; and

Creates a statutory base for the improvement of labor-man-
agement relations, including the establishment in law of the Fed-
eral Labor Relations Authority.

III. THE NEED FOR REFORM

Both the public and those in government have a right to the most
eﬁ(oictlve possible <:;ihvil g:ls'vme f that is, one in which employees are hired
and removed on the basis of merit and one which i
the public through its elected leaders. h 1s accountable to
. The civil service system is the product of an earlier reform, which,
In protest against the 19th century spoils system, promised a work
force in which employees were selected and advanced on the basis of

1 During its consideration of 8. 2640, the committee ha
Reorganization Plan No. 2_of 1978, which provides ror'tﬁ'e”eﬁ'i‘lh}',{’ d&’ Sﬁ:’ﬂ’)‘ﬁ,"gg‘%‘;
Personnel Management, the Merit Systems Protection Board, the Office of Special Counsel
May 35, 3375, 1o sehehuled to become cEeckive 60 days afess voammbunmit!e fo Conereas on
ay 23, . 18 rRehedu (1] me e ve 8 afte;
by either House of Congress during the interim. 4 r submission, if not disapproved

2
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competence rather than li?litica.L or personal favoritism. Protection
of the merit principle in Federal employment has been accomplished
through the enactment of numerous faws, rules, and regulations. Al-
though the civil service systéem has largely succeeded in safeguarding
merit prmcli)les, there have been frequent attempts to circumvent
them, some of which have been suwessm.

_ Assaults on the merit system have taken place despite, and in some
instances because of, the complicated rules and procedures that have
developed over the last century. The welter of inflexible strictures
that have developed over the years threatens to asphyxiate the merit
principle itself.

The complex rules and procedures have, with their resultant delays
and paperwork, undermined confidence in the merit system. Many
gnanagers and personnel officers complain that the existing procedures
intended to assure merit and protect employees from arbitrary man-
agement actions have too often become the refuge of the incompe-
tent employee. When incompetent and inefficient employees are al-
lowed to stay on the work rolls, it is the dedicated and competent em-
Eloyee who must increase his workload so that the public may be bene-

tted. The morale of even the best motivated employee is bound to
suffer under such a system. Moreover, the system’s rigid procedures—
providing almost automatic pay increases for all employees—makes
1t as cult to reward the outstanding public servant as it is to
remove an incompetent employee.

The committee agrees with President Carter that “most civil service
employees perform with spirit and integrity.” Unfortunately, the ex-
isting civil service system 1s more of a hindrance than a help to dedi-
cated Federal employees.

The civil service system is an outdated patchwork of statutes and
rules built up over almost a century. Federal management practices
are antiquated in comparison with the current state of the managerial
art. Research and experimentation concerning management practices
is virtually nonexistent. ) .

The public is ill served by the existing civil service system. As the
President’s Personnel Management Project put it :

It is the public which suffers from a system which neither
permits managers to manage nor which provides assurance
against political abuse. Valuable resources are lost to the pub-
lic service by a system increasin%ly too cumbersome to com-
pete for talent. The opportunity for more effective . . . service
to the public is denied by a system so tortuous that managers
regard it as almost impossible to remove those who are not
performing. (Final Staff Report, Vol. 1, p. vi.)

When programs fail or are damaged by mismanagement and incom-
petence, both the taxpayer and the program beneficiary suffer. «

For this reason, civil service reform has been described as a “para-
mount consumer issue.”

.. millions of consumers look to federal civil servants to
protect them from cancerous additives in food, filth in meat
products, defects in cars, radiation in television sets, flam-
mability in clothes, poisons in air and water, and monopoly

3
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prices in all goods and services. Consumers look to federal
civil servants to wisely spend the twenty or thirty percent
of their income which they pay to the federal government in
taxes. Consumers look to federal civil servants to see that
their mail is promptly delivered, their bank deposits insured,
their energy needs met. In short, effective, efficient, honest,
patriotic, committed and hard-working federal employees
are a basic consumer interest. (Testimony of Ralph Nader be-
fore Senate Governmental A ffairs Committee, April 10, 1978.)

. Government executives and managers are vital to the success of pub-
lic programs. The existing civil servicesystem, however, has failed
to adequately recruit and develop government managers. Too little
emphasis has been placed on training and experience when hiring or

romoting executives who will run programs worth billions of dol-

ars and have a tremendous impact on the lives of millions of people.

Throughout this country’s. history—and especially since 1883—
there has been a tension between protections established to insure that
employees are hired and fired solely on the basis of their ability, and
the need of managers and policymakers to have flexibility to perform
their jobs. Frequently, this tension is characterized as the “rights of
employees” versus the “need for management flexibility.” Although
it has recognized this tension, the Committee has viewed civil service
reform from the standpoint of the public, rather than the more limited
perspective of either the employee or manager. The “rights of em-
ployees” to be selected and removed only on the basis of their com-
petence are concomitant with the public’s need to have its business
conducted competently. Similarly, the need for Federal executives to
manage their personnel responsibilities effectively can only be justified
by the benefit derived by the public from such management flexibility.

An employee has no right to be incompetent ; a manager has no right
to hire political bed fellows. )

The public has a right to an efficient and effective Government, which
is responsive to their needs as perceived by elected officials. At the
same time, the public has a right to a Government which is impartiall
administered. Bne of the central tasks of the civil service reform bill
is simple to express but difficult to achieve: Allow civil servants to be
able to be hired and fired more easily, but for the right reasons. This
balanced bill should help to accomplish that objective. It is an im-
portant step toward making the Government more efficient and more
accountable to the American people.

IV. MAJOR PROVISIONS IN S. 2640

Separation of Civil Service Commission functions

When the Civil Service Commission was created in 1883, Congress
did not intend to create a central personnel agency, but rather to police
patronage. The President was authorized to appoint, with the advice
and consent of the Senate, a Commission to be composed of three
members, not more than two of whom were from the same party, re-
movable at the will of the President. The Commission’s job was to
screen, examine, and present a choice of applicants to fill jobs in the
agencies in the competitive service. General issues of personnel man-
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agement and employee concerns played a minimal role in Commission
duties until the early 1900’s, It was not until 1932, when the Commis-
sion assumed full responsibility for position classification, supervision
of efficiency ratings, and operations created by the Retirement Act
that the CSC moved beyond patronage controf to modern personnef
administration in the Federal (Eovernment.

At the present time the Civil Service Commission has a variety of
functions. Many of the studies of the civil service, as well as many of
the witnesses who testified before the Governmental A ffairs Commit!
have pointed out the role conflicts inherent in the responsibilities an
authority assigned to the Civil Service Commission. The CSC must
now simultaneously serve as a management agent for a President
elected through a Rzrtlsa_n political process as well as the protection of
the merit system from partisan abuse. The Commission serves, too, as
the provider of services to agency management in implementing per-
sonnel programs, while maintaining sufficient neutrality to adjudicate
disputes between agency managers and their employees. As a result,
the Commission’s Yerformance of its conflicting functions has suffered.
“Expected to be all things to all parties—Presisential counsellor, merit
“watchdog,” employee protector, and agency advisory—the Commis-
sion has become progressively less credible in all of its roles.” (Person-
nel Management Progect, Final Staff Report, vol. I, p. 233.)

S. 2640, along with Reorganization Plan No. 2 of 1978, would abol-
ish the Civil Service Commission. In its place two new agencies would
be created: (1) The Office of Personnel Management, charged with

rsonnel management and agency advisory functions, and (2) the

erit Systems Protection Board, charged with insuring adherence
to merit system principles and laws.
Leadership in personnel management

The multimember bipartisan Commission structure, adopted when
the Civil Service Commission’s only role was to prevent improper se-
lection of employees, has not served particularly well as the Federal
Government’s need for a personnel management agency has emerged.
There has been a lack of an appropriate staff organization to assist the
President in managini the executive branch. Numerous efforts to sup-
ply the President with a personnel advisor have been short lived and
generally unsuccessful. :

S. 2640 provides that an Office of Personnel Management (OPM),
as an agency within the executive branch, will have central responsi-
bility for executing, administering, and enforcing civil service rules
and regulations other than those under the jurisdiction of the Merit
Systems Protection Board. The Director of OPM will be the Presi-
dent’s chief lieutenant in matters of personnel administration. S.
2640 provides that the Director will have the power to delegate any
functions vested in that office, including the authority to conduct
competitive examinations, to individual agencies that employ per-
sons in the competitive service. In cases of delegation, agencies will
be prohibited from taking personnel actions that are contrary to any
law or OPM regulations.

Delegation of individual personnel actions to the affected depart-
ments and agencies will serve to make the system more effective. For
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example, examining for jobs in the career service is now carried out
almost exclusively by the CSC. Although centralization is the most
economical way to handle many examinations, it results in an inabilit
to meet highly varied staffing needs. Further, the Commission sta.
has limited knowledge of agency programs and occupations.

Decentralization will eliminate unnecessary bureaucratic proce-
dures, Individual agencies will be more efficient and speedy at }i‘et:'
forming functions now shared with the Civil Service Commission. The
specific needs of the Government’s diverse agencies will be met under
general OPM guidance. Decentralization is in keeping with the dele-
gation practices that private companies use, allowing the decisionmak-

process to work at the level where decisions are most effectively

made. Authority for personnel management will be fixed at the level
responsible for the effectiveness of programs and accomplishment of
missions. OPM will monitor and evaluate the agencies’ performance
in personnel administration.

e civil service system envisaged in S. 2640 gives the Office of Per-
sonnel Management the opportunity to exercise leadership in Federal
personnel administration. The Merit Systems Protection Board will
assume principal responsibility for safeguarding merit principles and
employee rights; individual personnel actions will be delegated to the
departments and agencies. As a result, OPM will be able to concentrate
its efforts on planning and admlmsterm%l an effective Government-
wide program of personnel management. This includes a responsibility
to see that agencies are performing properly under civil service laws,
regulations, and delegated authorities. OPM will have the opportunit;
for innovative planning for the future needs of the Federal wor.
force, executive and employee development, and pilot projects to test
the eﬁicacy of various administrative practices. Without the demands
generated by a heavy day-to-day workload of individual personnel
actions, OPM should provide the President, the civil service, and the
Nation with imaginative public personnel administration.
Protection of merit system principles

S. 2640 codifies for the first time merit system principles, and re-
uires agencies and employees to adhere to those principles. Viola-
tion of a merit system principle or commission of a prohibited person-
nel practice will subject an employee to disciplinary action.
he Merit Systems Protection Board, along with its Special Coun-
sel, is made responsible for safeguarding the effective operation of the
merit principles in practice. Composed of three members nominated
by the President and confirmed by the Senate for single nonrenew-
able terms and removable only for cause, the bipartisan Board will
adjudicate cases of alleged violation of the merit system, enforce
compliance with its decisions and orders, order stays of personnel
actions in cases where it determines that such relief is justified, and
conduct studies of the civil service and other merit systems. The Special
Counsel, nominated by the President subject to Senate approval and
removable only for cause, will receive and investigate a.l?egations of
rohibited personnel practices in violation of the merit system, and
ring violators before the Board for appropriate reme?ﬁal action.
There is little doubt that a vigorous protector of the merit system
is needed. The lack of adequate protection was painfully obvious dur-
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ing the civil service abuses only a few years ago. Establishment of a
strong and independent Board and Special Counsel will discourage
subversions of merit principles. Dwight Ink, Executive Director of
the President’s Personnel Management Study, called the independent
and strong Merit Board “the cornerstone” of civil service reform.

The bill provides for an independent Board and Special Coun-
sel. By statute, no more than two members of the Board will be of the
same political party. Its members’ terms will last 7 years, with re-
moval only for cause. The Special Counsel will serve a term cotermi-
nous with that of the President. Board Members will not be eligible
to serve more than one term. As a result of this structure, the Board
should be insulated from the kind of political pressures that have led
to violations of merit principles in the past. Both the Board and the
Special Counsel will exercise statutory responsibilities independent of
any Presidential directives. Absent such a mandate for imﬁapendence
for the Merit Board, it is unlikely that the committee would have
granted the Office of Personnel Management the power it has or the
latitude to delegate personnel authority to the agencies.

In addition, S. 2640 gives the Board and the Special Counsel new
gzwers to protect the merit system more effectively. Unlike the Civil

rvice Commission, the Board will have subpena authority for ob-
taining evidence that is essential in conducting investigations and
adjudicating appeals by Federal workers. Thengpecial unsel will
have power to initiate disciplinary action against those who know-
ingly and willfully violate the merit principles by engaging in pro-
hibited personnel practices. In addition to simple reprimand, these
sanctions include removal, suspension, demotion, exclusion from Fed-
eral employment for u;é to 5 years, and fines up to $1,000. S. 2640
requires the Board to direct agencies, in certain cases, to pay em-
ployees’ attorneys’ fees.
Creation of statutory labor-management relations authority

A major as of Federal personnel management under S. 2640
will be carried out by a new Federal Labor Relations Authority. At
present, this responsibility is shared by the Assistant S.ecretalg of
Labor for Labor-Management Relations and thé part-time Federal
Labor-Relations Council. The Assistant Secretary is charged with
decisionmaking regarding unfair labor practices, and the Council
serves as an appellate body. S. 2640 provides for consolidation of this
authority in a single administrative organization, which is impartial
by virtue of its independence from any direct responsibility to the in-
cumbent administration, and which has a statutory mandate to govern
Federal labor-management activities and procedures. ]

Consolidating responsibility in FLRA should eliminate what is per-
ceived by Federal employee unions and others as a conflict of interest
in the existing Council. gts members consist of the Chairman of the
Civil Service Commission, the Director of the Office of Manage-
ment and Budget, and the Secretary of Labor—policymakers who
are responsible primarily as top managers in the incumbent admin-
istration. S. 2640 will assure impartial adjudication of labor-manage-
ment cases by providing for a new Board whose members are selected
independently—nominated by the President and confirmed by the
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Senate—rather than by virtue of their service as Federal managers.
Creation of the FLRA also will eliminate the existing fragmentation
of authority between the Assistant Secretary of Labor for Labor-
Management Relations and the Federal Labor Relations Council. The
FLRA will have comprehensive jurisdiction in Federal labor-manage-
ment relations. Merging the responsibility into a single agency will
eliminate the need for continuous coordination between two separate
ncies with differing and at least potentially conflicting mandates.
This change should result in more effective po icﬁmakmg and admin-
istration in this area of vital importance to both Federal employees
and Federal managers, as well as the public at large. ‘

S. 2640 also provides explicit statutory responsibilities for FLRA.
The part-time Federal Labor Relations Council was established by’
Executive order. With approval of S. 2640, the intent of Congress re-
garding the functions and operations of Federal labor-management
relations will be clearly established.

W histle blowers

S. 2640 gives the Merit Systems Protection Board and the Special
Counsel explicit authority to protect whistle blowers—Federal em-
ployees who disclose illegal or improper government activities. Often,
the whistle blower’s reward for dedication to the highest moral prin-
ciples is harassment and abuse. Whistle blowers frequently encounter
severe damage to their careers and substantial economic loss.

Protecting employees who disclose government illegality, waste,
and corruption is a major step toward a more effective civil service.
In the vast Federal bureaucracy it is not difficult to conceal wrongdo-
Wrovided that no one summons the courage to disclose the truth.

never misdeeds take place in a Federal agency, there are employees
who know that it has occurred, and who are outraged by it. What is
needed is a means to assure them that they will not suffer if they help
uncover and correct administrative abuses. What is needed is a means
to protect the Pentaéon employee who discloses billions of dollars in
cost overruns, the GSA employee who discloses widespread fraud,
and the nuclear engineer who questions the safety of certain nuclear
plants. These conscientious civil servants deserve statutory protection
rather than bureaucratic harassment and intimidation.

S. 2640 will establish significant protections for whistle blowers. For
the first time, and by statute, the Federal Government is given the
mandate—through the Special Counsel of the Merit Systems Pro-
tection Board—to ;lxrotect whistle blowers from improper reprisals.
The Special Counsel may petition the Merit Board to suspend retalia-
tory actions against whistle blowers. Disciplinary action against viola-
tors of whistle blowers’ rights also may be initiated by the Special
Counsel. In addition, S. 2640 establishes a mechanism {y which the
allegations made by whistle blowers can be reviewed by responsible
government officials. At the same time, S. 2640 will not protect em-
gloyees who disclose information which is classified or prohibited

statute from disclosure. Nor would the bill protect employees who
claim to be whistle blowers in order to avoid adverse action based on
inadequate performance.

8
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Dismissals

A widely held impression is that a government employee cannot be
fired, regardless of unacceptable conguct or work performance. Al-
though this is untrue enough bad examples are available to give it
credibility. But while it is technically possible to fire unsatisfactory
employees, appeals processes are so lengthy and complicated that man-
agers often avoid taking disciplinary action. An employee may be
taken off an agency’s rolls 30 days after he has been notified of his
supervisor’s intent to remove him, yet if the employee decides to ap-
peal the action the process may take much longer. For example,
removal actions appealed by employees of 18 surveyed agencies took
48 days to process within the agency. Delays of over one year are not
unknown, though. In addition, the Federal Employees Appeals Au-
thority (FEAA) took 152 days on average to reach decisions on re-
moval actions. Thus, an average of 61, months are required to
complete an action for removal which an employee appeals. If the
appeal is taken beyond the FEA A, the process may take much longer.
It is relatively easy to discharge an unsatisfactory employee during
the first.year of service (probationary period). A fter an employee has
completed the first year of service, though, existing law provides that
an individual may be removed only for such cause as will promote the
efficiency of the service; 17,157 Federal employees were dismissed in
calendar year 1976. This figure includes:
Separated for ineficiency based on unsatisfactory performance of duties.. 226
Resigned in lieu of adverse action, some of whom may bave done so be-
cause of poor performance
Terminated during their probationary periods.__ . ____________ 4,261
Removed because of some condition that existed before they were hired__ 240
Dismissed for some form of misconduct
Separated for suitability reasons e 418
Separated under the Foreign Service system___________________________ 4
Discharged for a variety of additional reasons that the data do not
differentiate. (These were not subject to appeal to the Civil Service
Commission. ) -- 6,557
As the figures indicate, the number of employees actually removed
because of unsatisfactory job performance as distinguished from mis-
conduct is relatively small, even when one considers those who resigned
in lieu of adverse action or were terminated during their probationary
geriods. Although it is difficult to pinpoint the reasons why these
gures are low, given the size of the Federal work force, among the
reasons are:

Performance evaluation procedures do not work well enough
to distinguish employees whose performance is below an accept-
able level to make the charges stick.

Fear of employee appeals, grievances and the protracted prob-
lems they create for the employee, the manager and the work unit
involved. ’

Natural reluctance on the part of managers to fire an empltl)iee,
especially when the manager’s performance is not directly linked
to that of his subordinates.

The lengthy and complex appeals processes adversely affect em-
ployees and managers alike. The procedures are so confusing they
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often discourage the proper exercise of emgloyee rights. The manager
in an appeal may come under severe attack, no matter how fairly the
manager has proceeded. Managers embroiled in appeals often find
that these processes consume all of their time and attention. Some
managers simply avoid taking necessary steps to discipline or dis-
charge employees in the first place. They find ways to work around
unsatisfactory employees, or they hope the employees will go else-
where to work. . .

S. 2640 will accelerate the personnel action process while protecting
employees’ rights to fair treatment. The bill will simplify and expe-
dite procedures for dismissals of Federal employees whose perform-
ance 1s below the acceptable level within a comprehensive framework
for performance evaluation. The bill requires that performance eval-
uation be used as a basis for all decisions about rewarding, promoting,
and retaining Federal employees. Statutory adverse action procedures
and rights will be extended to additional categories of workers.

S. 2640 will streamline the appeals process, eliminating unnecessary
layers of appeal. It will also for the first time specify the standards
to be used in deciding whether an agency action against an employee
is justified. As an alternative to the appeals process the bill provides
for bargaining by members of bargaining imits to establish arbitration
procedures for the handling of adverse actions.

The appeals procedures outlined in S. 2640 should also improve the
handling of discrimination complaints by Federal employees. The
bill provides for a cooperative arrangement between the Equal Em-
ployment Opportunity Commission and the Merit Systems Protection
Board on questions involving merit principles and discrimination,
with disagreements between the two agencies being certified to the
Federal courts.

Senior Executive Service

Despite the critical need to recruit and develop the highest quality
Federal executive, no fully effective governmentwide system exists
today for selecting, preparing, advancing, and managing the men
and women who admmister the programs that affect every person in
the Nation. At present neither the Congress nor the President has
effective control over the size and distribution of executive level em-
ployees. In addition, the existin% system for designating career and
noncareer positions fails to provide adequate protection against polit-
icization of the career service, yet it is so rigid that it fails to provide
agency heads with sufficient flexibility to fill critical positions with
executives of their own choosing. The current rank-in-position sys-
tem of classifying jobs limits rotation and reassignment opportunities
for career employees and prevents the best use of executive talent.
Moreover, it is difficult to reward executives whose work is outstand-
ing, and to reassign or remove executives whose performance is un-
acceptable. Finally, even with the rigid strictures governing executive
9mplog::, there 1s inadequate protection against political abuse and
incompetence.

S. 2640 addresses these and other problems in the staffing and man-
agement of senior executive positions by creating a new Senior Execu-
tive Service (SES). Most senior positions in grades GS-16 through
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Executive Level IV will be assigned to SES. They will be subject to
removal for inadequate performance, with a guaranteed rifht to a
career position as at least a GS-15 without a loss in pay unless they
were removed for misconduct, neglect of duty, or malfeasance. By
statute, no more than 10 percent of the positions in the SES may be
filled by noncareer executives. This statutory cap on noncareer
appointments is an important check against politicization of the
SES. Career-appointments will be made by the agencies strictly on the
basis of managerial merit. Newly appointed SES executives will serve
a probationary appointment of one year. Each agency will develo
annual performance appraisal systems for SES executives, wit
written appraisals based on established requirements. Executives will
be shown the performance appraisal and rating and given an oppor-
tunity to resi)ond in writing and have the rating reviewed at a higher
managerial level. SES executives will be eligible for annual cash
performance awards not to exceed 20 percent of their base pay, as well
as awards for sustained excellence or sustanied extraordinary
accomplishments.

In the SES, rank will be based on an executive’s individual talents
and performance, not the position. Assignments in the SES will be
made according to the overall needs of the government, thereby. pro-
moting its efficiency. This pattern also will permit more lateral mo-
bility for executives than most presently enjoy. Increased mobility
among Federal, State and local agencies and the private sector in
turn, will mean decreased parochialism of outlook in the government’s
to% managers.

valuation of executives in the SES will be based on their actual
performance. Those whose work is exceﬁtional will be eligible for
performance awards. In addition, the psychic rewards will be consider-
able; serving in the SES will be an honor because it will be earned on
merit. Those executives who cannot or do not live up to its standards
will be removed, but their rights will be protected in a variety of ways.
In a removal for misconduct they may appeal to the Merit Systems
Protection Board. In unacceptable performance cases there is a de-
tailed process required in the agency. In performance cases they can
revert to the regular civil service as a GS-15. i

This provision of S. 2640 should foster the development and effective
use of senior executives in the Federal service. It is the kind of system
that has been highly successful in the private sector, as well. It is an
idea that public administrators have been advocating for decades,
most notably in the second Hoover Commission report in 1955.

Pay for performance

Rewarding excellence and discouragilig lackluster performance is
very difficult under the present system. Performance appraisals now
are virtually meaningless, with almost every employee recen:mg a
“satisfactory” rating. Pay increases are awarded almost automatically.

In addition to the Senior Executive Service dprovismns, the bill con-
tains a merit pay system for managers in grades GS-13 through GS-
15. Under the bill, meaningful performance appraisals would be re-
quired, with an employe’s pay tied to the result of the appraisal. Bather
than granting automatic entitlement to progress through the pay
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range, advancement would, at least in part, be based on the quality
of ti: work of the employees covered by this provision. Full compar-
ability adjustments would not be %iven to all employees covered by the
provision. The money saved would be used to compensate employees
whose performance merited an additional pay increase.

Research and demonstration projects

In recognition of changing public needs. Title VI of S. 2640 author-
izes the Office of Personnel Mg.nagement to conduct research in public
management and carry out demonstration projects that test new ag-
proaches to Federal personnel administration. Certain sections of the
Federal personnel laws would be waived for purposes of small-scale
experiments. Among the subjects of possible projects are appeals mech-
anisms, alternative forms of discipline, security and suitability investi-

tions, labor-management relations, pay systems, productivity, per-

ormance evaluation, and employee development and training.

Expanded knowledge in organizational management is always use-
ful, and pilot projects provide one of the best sources of information.
Through experimentation, it is possible to avoid both excessive rigidifi-
cation In the personnel system and comprehensive change with exten-
sive unanticipated consequences. Researchers are able to get the facts
about the likely results of proposed new procedures by applying them
on a small scale rather than throughout the entire organization. If
successful, a proposed change can tﬁen be extended ; if not, it can be
eliminated more easily; if the results are mixed, the new system can
be adjusted.

Experimentation of this kind should permit responsiveness to chang-
ing public needs as reflected in the Federal personnel system. It may
mean less need for reform in future years. It permits flexibility and
the foresight to meet emerging issues.

This provision of S. 2640 also will provide a statutory basis for the
Office of Personnel Management to conduct demonstration projects.
It embodies the intent of C%engress that continuing review of personnel
techniques and systems is a vital aspect of civil service reform.

Labor management relations

S. 2640 incorporates into law the existing Federal employee relations
proimm. At the same time, S. 2640 recognizes the special requirements
f the Federal government and the paramount public interest in the
effective conduct of the public’s business. It insures to Federal agencies
the right to manage government operations efficiently and effectively.
The basic, well-tested provisions, policies and approaches of Execu-
tive Order 11491, as amended, have provided a sound and balanced
basis for cooperative and constructive relationships between labor or-
ganizations and management officials. Supplemented by the Federal
Labor Relations Authority to administer the program, and expanded
arbitration procedures for resolving individual appeals, these measures
will promote effective labor-management relationships in Federal
operations. .

The bill permits unions to bargain collectively on personnel policies
and practices, and other matters affecting working conditions within
the authority of agency managers. It specifies areas for decision which
are reserved to the President and heads of agencies, which are not sub-
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ject to the collective bargaining process. It excludes bargaining on
economic matters and on nonvoluntary payments to unions by em-
ployees. Strikes by Federal employees are prohibited ; bargaining im-
asses are resolved through the Federal Mediation and Conciliation
rvice and the Federal Service Impasses Panel; and employees are
_protected in their rights to join, or refrain from joining, labor organi-
zations.
Intergovernmental Personnel Act Amendments

Title VI also provides for the use of a single set of merit system
standards to be applied to state and local governments in those pro-
grams which receive Federal funding. This change is designed to aid
state and local officials who now must meet several sometimes conflict-
1ng requirements.

V. HISTORY OF LEGISLATION

S. 2640 had its genesis early in 1977 when officials of the Civil Service
Commission, the Office of Management and Budget and other execu-
tive branch a.%gncies met in preparation for the President’s Personnel
Management Project. The gro;ect was officially begun in June 1977,
and took 5 months to complete.

The Project involved 110 staff members, the great majority of
whom were career employees, assigned to 9 different task forces. These
110 people were from numerous agencies and commissions within the
executive branch, as well as Congress and the private sector. Alan H.
Campbell, Chairman of the Civil Service Commission, served as Chair-
man of the Project, and Wayne G. Granquist, Associate Director of
OMB, as Vice Chairman.

The project staff held 17 public hearings throughout the United
States in which approximately 7,000  individuals participated as part
of the consultation process. Also, 800 organizations were contacted for
comments on option papers. Although the staff carrying out the
project were largely from the public service, people were drawn from
outside Government into the study process on an extensive scale. Each
of the project task forces studying separate aspects of the personnel
system developed detailed option papers which discussed the problems
and suggested a wide range of recommendations.

A fter completion of the three volume report, the Carter administra-
tration deveft))ped S. 2640, which embodies many of the recommenda-
tions contained in the President’s study. In March of 1978, the Presi-
dent submitted S. 2640 to Congress.

In March of 1978, the President submitted S. 2640 to Conﬁress..
The Governmental Affairs Committee held 12 days of hearin
during which 86 individuals, representing 55 organizations, testified.
In addition, Senators Ribicoff and Percy wrote to almost 90 experts
in public administration and [;lersonnel management requesting their
views on this legislation and the proposed Civil Service Reorganiza-
tion Plan. The vast majority of the respondents expressed cs;g)port for
the reforms. Most of the witnesses who testified also voiced support

for S. 2640. .

The following is a list of the witnesses who testified at the hearings,

in order of their appearance:
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April 6,1978

Blgrg.e James T. MclIntyre, Jr., Director, Office of Management and
udget.

Mr. Wayne Granquist, Associate Director OMB.

Mr. Alan Campbell, Chairman, Civil Service Commission.

Mr. Jule Sugarman, Commissioner, CSC.

Mrs, Ersa Poston, éommissioner, ¢SC.

April 7,1978

Mr. David Cohen, President of Common Cause.
Mr. Rocco Siciliano, Chairman, Ticor and Vice-Chairman, Com-
mittee for Economic Development.
Panel : National Academy of Public Administration:
Mr. James L. Sundquist.
Mr. Bernard L. Gladieux.
Mr. Bichard L. Chapman.
Mr. George S. Maharay.

April 10,1978

Mr. Ralph Nader.

Mr. Bertrand Harding—National Civil Service League.

Mr. Norman B. Hartnett—National Service Director, Disabled
American Veterans. )

Mr. Donald H. Schwab—Director, National Legislative Service
Veterans of Foreign Wars. .

Mr. Austin E. Kerby—Director for Economics, the American

on.
Leﬁr. Edward J. Lord—Assistant Director for Legislative Com-

mission.
April 12,1978

Mr. Elmer B. Staats—Comptroller General of the United States.

Mr. Clifford Gould—Deputy Director, Federal Personnel and Com-
pensation Division.

Mr. Henry Barclay—A ttorney, Office of General Counsel.

Mr. Jack Carlson—Vice President and Chief Economist for the
Chamber of Commerce.

Mr. Robert T. Thompson—of Thompson, Mann and Hutson, At-

lanta, Ga.
April 13,1978
Mr. Gene Raymond—Ezxecutive Director, National Federation of
Federal Employees.

Mr. Ervin Geller—General Counsel.
Mr. Tom Trabucco—Legislative Assistant.
Mr. Robert L. White—National President—National Alliance of

Postal and Federal Emp_logees.
Mr. Johnnie Landon—Special Counsel to the The National Presi-

dent.
Ms. Mae M. Walterhouse—National President, Federally Employed

‘Women.
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Ms. Ma:glouise Uhlig—Regional Coordinator, D.C. Metropolitan
Region, Federally Employed Women.

Ms. Clelia Steele—Member, Coordinating Commission, Coalition
for Women’s A ppointments.
Lelz\xds' Christine Candela—Vice President, Women’s Equity Action

e.

s. Leslie Gladstone—W.E.A.L., Legislative Coordinator.

Ms. Daisy B. Fields—Commission for Women in Public Adminis-
tration of the American Society for Public Administration.

Ms. Joanne HayesVice President—League of Women Voters.

Mr. Richard Snelling—Governor of Vermont.

April 19, 1978

Mr. William A. Hammill—International Personnel Management
Association.

Mr. Donald K. Tischner—Executive Director.

Mr. Rod Murray—National President, National Association of
Supervisors.

Mr. Bun B. Bray, Jr—Executive Director.

Mr. James L. Hatcher—Assistant Executive Director.

Mr. Ralph Stavins—Institute for Policy Studies.

Mr. Louis Clark—Staff Counsel.

April 20, 1978

Ms. Florence Isbell—Chairperson, Government Employees Rights
Commission, A.C.L.U.

Mr. Patrick J. Leahy—U.S. Senator from Vermont.

Mr. Ernest Firzgerald.

Mr. Robert Sullivan.

Mr. Anthony Morris.

Mr. Frank Snepp.

April 27, 1978

CIMr. Kenneth A. Meikeljohn—Legislative Representative, AFL~
0.
Mr. John A. McCart—Ezxecutive Director, Public Employee Depart-
ment AFL-CIO.

Mr. Sol Stein—Metal Trades Department AFL-CIO.

Mr. Kenneth Blaylock—President American Federation of Govern-
ment Employees. )

Mr. Lou Pellerzi—General Counsel, American Federation of Gov-
ernment Employees.

May 3, 1978

Mr. Dwight A. Ink—Executive Director, Federal Personnel Man-

agement Project, U.S.C.S.C. ) i i
Mr. Benjamen Neufeld—American Veterans Committee Chairman,

National Affairs Commission. ) o
Mr. Otto Lukert—Vice President, National Association of Con-

cerned Veterans. ) ) )
Mr. George Frederickson—Immediate Past President American

Society of Public Administration.
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Ms. Judith Vandergriff—Chairman Permanent Standing Commit-
tee of Legislation, National Association of Commissions for Women.

May 4, 1978

Mr. Michael Pertschuk—Chairman, Federal Trade Commission.
Mr. Harry Kefauver—Director of Personnel. )
Ms. Barbara Blum—Deputy Administrator, Environmental Pro-

tection A%ency.

Mr. William Drayton—Associate Administrator for Planning and
Management, Environmental Protection Agency.

Mr. William Carter—Senior Project Manager.

Mr. Kenneth T. Lyons—President National Association of Gov-
ernment Employees.

Mr. Alan J. Whitney—Executive Vice President, N.A.G.E.

Ms. Anne Sullivan—Legislative Director.

Mr. Edward Gildea—Assistant General Counsel.

Mr. Albert A. Grant—Chairman, Commision on Civil Engineers in
Government.

Mr. Louis L. Meier—Assistant Secretary and Washington Counsel,
Society of Civil Engineers.

Mr. Steve Ralston—Representing the NAACP Legal Defense and
Educational Fund, Inc.

Mr. George Perry—President, Ethnic Employees of the Library of

ongress.
Mr. Howard Cook—Executive Director, Black Employees of the
Library of Congress.
May 5, 1978

Mr. Vincent L. Connery—National President, National Treasury

Employees Union.
r. Jerry D. Klepner—Director of Communications.

Mr. Robert M. Tobias—General Counsel.

Mr. Rudolph H. Weber—Immediate Past President, The American
Society for Personnel Administrators.

Mr. Leonard R. Brice—Ezxecutive Vice President.

Mr. James Ferguson—Vice President, Government Affairs.

Mr. Raymond Nathan—Washington Representative, American
Ethical Union.

May 9, 1978

Mr. James D. Hill—Executive Director, National Federation of
Professional Organizations.

Mr. Wayne A. Nagee—Association of Scientjsts and Engineers.

Mr. William Pryor—National Association of Government Engi-
neers.

Mr. Thomas Bruderls—National Society of Professional Engineers.

Mr. Walter W. John—Organization ofy Professional Employees of
the Department of Agriculture.

Mr. Vincent J. Paterno—National President, Association of Civilian
Technicians.

Mr. John Chapman—Executive Assistant.
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Mr. George Auman—President, Federated Professional Association.

Mr. Ed MacCutchen—Member, Executive Committee.

Mr. Lionel Murphy—Member, Executive Committee and Legisla-
tive Research Director.

Following the completion of these hearings the Committee met on
May 22, June 7, June 8, June 12, June 13, June 14, and June 29 to
consider this legislation. On June 29 the Committee voted 11-2 to re-
port favorablyegf 2640, as amended.

VI. SECTION-BY-SECTION ANALYSIS

SECTION 1. SHORT TITLE

This section provides that the Act is to be known as the “Civil
Service Reform Act of 1978.”

SECTION 2. TABLE OF CONTENTS

This section sets forth the table of contents for the eight titles of

. the statute. They are: Title I—Merit System Principles; Title IT—
Civil Service Functions, Performance Appraisal, Adverse Actions;

Title ITI—Staffing; Title IV—Senior Executive Service; Title V—

Merit Pay; Title VI—Research, Demonstration, and Other Pro-

grams; Title VII—Labor-Management Relations; and Title VIII—
Miscellaneous.

SECTION 3. FINDINGS AND STATEMENT OF PURPOSE

This section establishes as policy of the United States that the
merit system principles governing the Federal civil service be ex-
pressly stated, and that tﬁe personnel practices which are prohibited
in the Federal service be statutorily defined. It provides that the au-
thority and powers of the independent Merit Systems Protection
Board and Special Counsel to enable the Board to handle hearings
and appeals involving Federal employees, to enable the Special Coun-
sel to investigate prohibited personnel practices and protect Federal
employees from reprisals arising out of the disclosure of information,
exercise of an appeal right, or conduct involving political activity. It

rovides that certain personnel functions, including the function of
Elling positions in the competitive service, may be delegated from the
Office of Personnel Management to agencies, with oversight of the
delegation retained by the Office of Personnel Management. It calls for
the establishment of a Senior Executive Service to provide additional
flexibility for executive agencies in recruitment and management ef-
forts, and provides that pay increases should be based on quality of
performance rather than length of service. It provides that a research
and demonstration program should be authorized to enable Federal
agencies to utilize new and different personnel management concepts
and to provide for greater productivity in the Federal civil service.
Finally, it codifies in statute the rights previously granted by Execu-
tive Order 11491 to Federal employees to organize, bargain col.lectlvely,
and participate through labor organizations in decisions which affect
their working conditions.
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Trre I—MEeriT SysTEM PRINCIPLES

Title I establishes in law the merit principles of the Federal per-
sonnel system and the specific personnel practices prohibited in the
system. The title establishes the President’s responsibi'litg to ensure
that personnel management in the Executive Branch is based upon
merit system principles. The title specifies that agency heads, and those
to whom personnel management authority is delegated, are responsible
for preventing prohibited personnel practices.

As far as the Committee is aware, this represents the first across-the-
board codification of merit system principles, and of prohibited per-
sonnel practices, for the Federal civil service system. Unlike the Code
of Ethics for Government Service, the merit principles in S. 2640 will
become part of the statutory law. The Code, however, is in no way
affected by the enactment of S. 2640.

The merit system principles are designed to protect career employees
against improper political influences or personal favoritism in the re-
cruiting, hiring, promotion, or dismissal processes, to assure that per-
sonnel management is conducted without discrimination, and to pro-
tect individuals who speak out about government wrongdoing from
reprisals. Managers who commit prohibited personnel practices are
made specifically accountable for their actions, and are subject to
disciplinary actions ranging from reprimand and fine through
dismissal.

SECTION 101

Section 101(a) of this title provides that a new Chapter 23, en-
titled “Merit System Principles,” is added to Title V of the United
States Code. Chapter 23 is subdivided as follows: Section 2301—
Merit System Principles; Section 2302—Prohibited Personnel Prac-
tices; Section 2303—Responsibility of the General Accounting Office.

Section 2301. M erit system principles

Subsection (a)(1) provides that the merit system principles, and
the prohibitions against certain personnel practices set forth in Sec-
tion 2302, apply to departments and agencies in the Executive branch,
including independent regulatory agencies and the Smithsonian Insti-
tution. The chapter also applies to the Administrative Office of the
United States Cl:)urts, and to the Government Printing Office.

Subsection (a) (2) excludes from the coverage of the chapter a gov-
ernment corporation, the General Accounting Office, the Central In-
telligence Agency, the Defense Intelligence Agency and the National
Security Agency, and any agency or unit which the President finds
is principally engaged in foreign intelligence or counterintelligence
activities. In addition, an amendment adopted by the Committee
added the Federal Bureau of Investigation and individuals in the
Drug Enforcement Agency at grade levels of GS-16 and above to the
list of exclusions. Such exclusions from this chapter are not intended
to limit in any way any other obligation or responsibility imposed
on these agencies, or on agency officials, by any other law, rule. or
regulation. Nor is the approval by the committee of these exclusions
intended to prejudge the comprehensive review of the laws govern-
ing the intelligence agencies now being conducted by the Senate Se-
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lect Committee on Intelligence. That committee may have further
recommendations for changes in the way the personnel laws apply
to the intelligence agencies.

In addition, the President is authorized to exclude specific con-
fidential, policy-making, policy-determining or policy-advocatin
positions from the coverage of the chapter, or any other position i
he finds that such an exclusion is necessary and warranted by condi-
tions of good administration. In the case of such Presidential exclu-
sions, however, the exclusion applies only to the position-holder’s
rights as an employee; the prohibitions in Section 2302 against com-
mitting certain personnel practices apply to individuals who hold
such positions, and the exclusion does not affect these prohibitions.

Subsection (b) sets forth the merit system principles which govern
Federal personnel management. The committee revised the introduc-
tory wording to subsection (b) to specifically require Federal agen-
cies to adhere to merit system principles. This places on Federal agen-
cies for the first time an affirmative mandate to adhere to merit sys-
tem principles.
| The merit system principles set forth by this subsection are as fol-
ows:

Recruitment of the Federal work force is to be from qualified can-
didates. Selection and advancement of employees is to be based solely
on the relative ability, knowledge, and skills of the individual, after
fair and open competition which assures equal opportunity.

Discrimination against applicants or employees, based on political
affiliation, race, color, religion, national origin, sex, marital status,
age, or handicapping condition, is to be eliminated from Federal
personnel administration.

The privacy and constitutional rights of applicants and employees
are to be protected. Thus, applicants and employees are to be pro-
tected against inquiries into, or actions based upon, non-job-related
conduct. An applicant or employee is also to be protected against any
infringement of due process, self-incrimination, or other constitu-
tional rights. )

Employees are to be compensated equitably, with consideration
given to both national and local rates paid by employers outside the
Federal Government. No change in current law in this regard is in-
tended. Appropriate incentives and recognition for outstanding per-
formance are to be provided. Employees are to maintain high stand-
ards of integrity and conduct, including the avoidance of conflicts of
interest. The workforce is to be efficiently used.

Employees are to be retained on the basis of their performance,
and those who cannot or do not meet the required standards should
be separated. Training is to be provided to employees to improve or-
ganizational and individual performance. ) _

Employees are to be protected against arbitrary action, personal
favoritism, and from partisan political coercion. Employees are pro-
hibited from using official authority to interfere with or affect the
result of an election or nomination. ) )

Subsection (c) provides the President broad authority to issue
rules, regulations, or directives in order to assure that Federal per-
sonnel managzement in the Executive Branch is conducted according
to the merit system principles set forth in this section.
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Section 2302. Prohibited personnel practices

This section sets forth the list of prohibited personnel practices. A
prohibited personnel practice is a personnel action which 1s taken for
a prohibited purpose. Employees who commit a prohibited personnel
practice are subject to disciplinary action by the Merit Systems Pro-
tection Board or, in certain cases, by the President.

Subsection (a) defines the term “personnel action.” The term in-
cludes—an appointment or promotion; a removal, suspension of pay,
or any other adverse action falling within Cha,})ter 75 ; any other disci-
plinary or corrective action; a detail, transfer, or reassignment; a
reinstatement, restoration, or re-employment; a performance evalua-
tion issued under a performance rating plan; a decision concerning
pay, benefits, or awards; a decision concerning education or training if
1t may lead to some other personnel action.

In addition, the committee added as an additional category of per-
sonnel action any other significant change in duties or responsibilities
inconsistent with the employee’s salary or grade level. Thus, for ex-
ample, if an individual with professional training or qualifications is
employed and assigned duties or responsibilities consistent with the
individual’s training or qualifications, it would constitute a personnel
action if the indivigual were detailed, transferred, or reassigned so
that the employee’s overall duties or responsibilities are inconsistent
with the individual’s professional training or qualifications. Or, if an
individual holding decision-making responsibilities or supervisory au-
thority found that such responsibilities or authority were significantly
reduced, such an action could constitute a personnel action within the
meaning of this subsection.

However, it is the overall nature of the individual’s responsibilities
and duties that is the critical factor. The mere fact that a particular
aspect of an individual’s job assignment has been changed would not
constitute a personnel action, without some showing that there has
been a significant impact on the overall nature or quality of his job.

An action which would otherwise constitute a personnel action
within the meaning of this section, that is taken against an individual
holding a position which has been excepted from the competitive
service because of its confidential, policy-making or policy advocacy
character, is exempt from the coverage of this section.

Subparagraph (b} sets forth certain personnel practices, and
makes them un%zwfu .

Paragraph (1) makes it unlawful to discriminate, either in favor
of any employee or apﬁ)lica,nt, or against any employee or applicant,
based on race, color, religion, sex, national origin, age, handicapping
condition, marital status, or political affiliation, as set forth in apph-
cable statutes, civil service rulgs?, and Executive Orders.

Paragraph (2) restates and expands 5 U.S.C. 8303, which currently
prohibits consideration of recommendations submitted by senators
or representatives, except as to character or residence. The para-
graph adds a prohibition against soliciting any such recommendation.
An exception 1s made for recommendations based on personal knowl-
edge or personal records, where it consists of an evaluation of work
performance, ability, aptitude, character, loyalty, or suitability.
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. Paragraph (3) summarizes the Hatch Act prohibitions. Essentially,
1t prohibits the use of official authority to coerce political activity or
to obligate any political contribution or political service. It also pro-
hibits any reprisal against an individual who refuses to engage in
political activities.

Paragraphs (4) and (5) prohibit deliberate deceit or obstruction
with respect to an individual’s right to compete for Federal employ-
ment, and prohibit influencing a person to withdraw from competi-
tion in order to assist or injure another’s prospects.

Paragraph (6) prohibits the granting of any unauthorized prefer-
ence or. advant_ag:e to an employee or applicant for the purpose of
Improving or injuring the prospects of any particular individual,
or any category of individuals. This paragraph should be read in con-
Junction with the provisions of subsection (d) regarding equal em-
plovment opportunity efforts.

Paragraph (7) prohibits nepotism in appointments or prometions.
This paragraph is a restatement of the restriction contained in 5
U.S.C. 3110.

Paragraph (8) vrohibits reprisals against “whistle blowers.”

S. 2640, as originally introduced, made it a prohibited personnel
practice to take any reprisal action against an employee who publicly
disclosed a violation of a law. rule, or regulation, as long as the
disclosure itself was not prohibited by any law, rule, or regulation.

. The committee broadened the whistle blower protection in three
significant respects. First, the categories of protected disclosures are
broadened. In addition to violations of law, rule, or regulation, an
employee or applicant is protected against the disclosure of any
information which he reasonably believes constitutes mismanagement,
gross waste of funds, abuse of authoritv. or a substantial and specific
danger to the public health or safety. With respect to the latter cate-
gory, the committee intends that only disclosures of public health or
safety dangers which are both substantial and specific are to be pro-
tected. Thus, for example, general criticism by an employee of the
Environmental Protection Agency that the agency is not doing enough
to protect the environment would not be protected under this subsec-
tion. However, an allegation by a Nuclear Regulatory Commission en-
gineer that the cooling system of a nuclear reactor is inadequate would
fall within the whistle blower protections.

Second, the committee narrowed the proviso for those disclosures
not protected. There was concern that the limitation of protection in
S. 2640 to those disclosures “not prohibited by law, rule, or regula-
tion,” would encourage the adoption of internal procedural regula-
tions against disclosure, and thereby enable an agency to discourage
an employee from coming forward with allegations of wrongdoing. As
modified, the limitation has been narrowed. Those disclosures which
are specifically exempted from disclosure by a statute which requires
that matters be withheld from the public in such a manner as to leave
no discretion on the issue, or by a statute which establishes particular
criteria for withholding or refers to particular types of matters to be
withheld, are not subject to the protections of this section. It is the
Committee’s understanding that section 102(d) (3) of the National
Security Act of 1947, which authorizes protection of national intel-
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ligence sources and methods, has been held to be such a statute. In
agdition, disclosures which are specifically prohibited by Executive
Order 11652 (relating to classified material) are exempted from the
coverage of this section. )

Third, the committee included threatened reprisals, as well as ac-
tual reprisals, within the coverage of this section. The purpose of the
section is to encourage employees to disclose agency wrongdoing or
abuse, and threatened reprisals can be just as effective in frustrating
this purpose. . .

An employee should not be protected, however, for making a dis-
closure which he knows to be false. The criminal code, 18 U.S.C. 1001,
makes it unlawful to make false statements to an agency on a govern-
ment matter. In addition, it would be within the Office of Personnel
Management’s authority to specify by regulation that deliberately
making such false charges could constitute grounds for disciplinary
action.

Nor should the provisions of this section be construed to override
any protections against disclosure of confidential communications be-
tween political appointees and the President accorded by current law.
This section does not constitute authority for the employee who makes
such a communication, or for any other employee, to disclose the con-
tent of such a communication. If, however, a report containing evi-
dence of violation of law, or gross waste of funds, or other information
fallin% within the section, is prepared by or for an agency, the fact
that the report is transmitted to the President along with a confiden-
tial communication would not make the substance of the report im-
mune from disclosure.

Finally, it should be noted that this section is a prohibition against
reprisals. The section should not be construed as protecting an em-
gloyee who is otherwise engaged in misconduct, or who is incompetent,

rom appropriate disciplinary action. If, for example, an employee
has had several years of inadequate performance, or unsatisfactory
performance ratings, or if an employee has engaged in action which
would constitute dismissal for cause, the fact that the employee “blows
the whistle” on his agency after the agency has begun to 1nitiate disci-
plinary action against the employee will not protect the employee
against such disciplinary action. V%'hether the disciplinary action is a
result of the individual’s performance on the job, or whether it is a
reprisal because the employee chose to criticize the agency, is a matter
for judgment to be determined in the first instance by the agency, and
il}ltlm(iltely by the Special Counsel and the Merit Systems Protection

oard.

Paragraph (9) prohibits a reprisal against any employee or appli-
cant who exercises any legitimate appeal right. As with whistle blow-
ing reprisals under paragraph (8), the prohibited action is the reprisal
itself; the mere fact that an employee, who is otherwise incompetent or
guilty of misconduct, exercises an appeal right, does not automatically
protect the employee against appropriate disciplinary action.

Paragraph (10) states that any other action which violates any law
rule, or regulation implementing, or relating to, the merit system
principles constitutes a prohibited personnel practice. This pro-
vision was added by the committee in order to make unlawful
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those actions which are inconsistent with merit system principles, but
which do not fall within the first 9 categories of personnel practices.
Such actions may lead to appropriate discipline. For example, should a
supervisor take action against an employee or applicant, without hav-
ing proper regard for the individual’s privacy or constitutional rights,
such an action gould result in dismissal, fine, reprimand, or other
discipline for the supervisor.

At the conclusion of subsection (b), the committee added a provi-
sion to ensure that nothing in the section will authorize the withholding
of any information from Congress, or will sanction any personnel ac-
tion against an employee who discloses any information to a Member
of Congress or its staff, either in public session or through private
communications. Neither Title I nor any other provision if this bill
should not be construed as limiting in any way the rights of employees
to communicate with or testify before Congress, such as is provided in
5 U.S.C. 7102 (right to furnish information protectedg), or in 18
U.S.C. 1505 (right to testify protected).

Subsection (c) specifically designates the head of each Executive
Agency as the individual responsible for preventing prohibited person-
nel practices, and for insuring that applicable civil service laws, rules,
and regulations, including the merit system principles, are complied
with. The same duty and responsibility is placed on any individual
within the agency who is given authority for personnel management.
Thus, to the extent that managerial or supervisory authority is dele-
gated, this section means that responsibility for insuring compliance
with the merit system, and potential disciplinary liability for failing
to ensure compliance, will follow such a delegation. The delegation
will not, however, relieve the head of the executive agency or other top
officials for ultimate responsibility for personnel actions and policies
within the agency, to the extent that such officials have knowledge
or should have knowledge of the