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LETTER OF TRANSMITTAL

U.S. HousE oF REPRESENTATIVES,
SuBcOMMITTEE ONX PosTal. PERSONNEL AND MODERNIZATION,
Washington, D.C., November 19, 1979.

Hon. James M. HaNLEY,
Chairman, Post Office and Civil Service Committee, Cannon House
Office Building, Washington, D.C.

Dear Mr. Cuaigmax: Enactment of the Federal service labor-
management regulations statute in title VII of the Civil Service Re-
form Act of 1978 marks a genuine watershed in the development of
Federal sector labor relations. Title VII is the culmination of more
than two decades of congressional attention to the issue of collective
bargaining rights for Federal employees. Together with Reorganiza-
tion Plan No. 2 of 1978 creating the independent Federal Labor Rela-
tions Authority, title VII establishes for the first time a statutory
framework for the relationship between employee representatives and
Government managers with the opportunity for third-party resolution
of disputes between the parties.

Although eventually passed as part of the Civil Service Reform Act,
the labor-management provisions were themselves the focus of con-
siderable attention both on their own and as part of the act. During
the 95th Congress, the Subcommittee on Civil Service held a briefing
on labor-management relations by the Civil Service Commission, dis-
tributed a report on the Executive order program by the Federal
Labor Relations Council, and held hearings on H.R. 13, H.R. 1589, and
H.R. 9094. Earlier versions of these labor-management bills had been
the subject of hearings in 1974 by the Subcommittee on Manpower and
Civil Service.

H.R. 9094 was later modified and used in committee print form for
purposes of markup on title VII by the full Committee on Post Office
and Civil Service. The committee amended the print before reporting
it out as title VII of H.R. 11280 and the full House later adopted a
substitute title VII. Both as reported and as passed, the House version
of title VII reflected the earlier concentration on labor-management
relations by the committee which lead to development of the Com-
mittee print used in markup. A conference committee then resolved
the differences between the House action and that of the Senate in
adopting a title VII based primarily on Executive Order 11491.

In order that the background for congressional action on both title
VII and the Reorganization Plan would be more readily accessible,
I asked the subcommittee staff to prepare a comprehensive legislative
history. Such a history is necessarily complex; a dozen different ver-
sions of complete labor-management legislation received considera-
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VIII

tion in the congressional activit; i i tion of
Gitle VIL g y leading ultimately to adop

By combining the legislative history of the new statute together
with background materials on the labor-management program under
various Executive orders and on the proposals of the Personnel Man-
agement Project, this document should be a complete single-volume
primer on Federal sector labor-management relations. It is hoped
that the volume will prove valuable both as an aid to practitioners in
the field and as a reference guide for continuing congressional over-
sight in this area.

Preparation of the legislative history has been under the supervi-
sion of Lloyd A. Johnson, staff director for the subcommittee, whose
familiarity with labor-management legislation now extends through
several Congresses. Donald Haines of the subcommittee staff provided
liaison and developed the materials for publication.

The subcommittee worked together with the staff of the Federal
Labor Relations Authority in compiling the materials and preparing
the reference aids and wishes to express its appreciation for their as-
sistance. At the Authority, overall supervision and coordination has
been supplied by Harold D. Kessler, Acting Executive Director, and
William F. Daily, Chief of the Program Office. The sectional index-
ing was done by J. Felix Sanders, Marian R. Fox, Jeffrey Michael
Gol;fiberg, Lee Mingledorff and Roni N. Schnitzer of the Authority’s
stait.

Gail Weiss, Beverly Roderick, and James Brozo of the subcommit-
tee staff each made substantial contributions to the final product. At
the Congressional Research Service, additional assistance was pro-
vided by Christine Benagh, Allison Porter and Morton Rosenberg of
the American Law Division, Sherry Shapiro of the Library Services
Division, and Charles Ciccone, Sally Kelly, and Jeffrey Burton of the
Economics Division’s Labor Section.

The subcommittee is grateful to all the people who participated in
this project and it is hoped that this document will satisfy the need,
both inside the Congress and out, for a comprehensive legislative his-
tory of the labor-management legislation found in title VII of the
Civil Service Reform Act of 1978.

Sincerely,
Hon. WitLiam L. Cray,
Chairman.



USER’S GUIDE
\

This volume is a compilation of the basic records constituting the
legislative history of the Federal service labor-management relations
statute found in title VII of the Civil Service Reform Act of 1978, It
includes early versions of the title, the Senate, House, and conference
reEI)orts, and pertinent excerpts from the Congressional Record.

n order to present a compact history of the labor-management pro-
visions, comments relating to other parts of the Civil Service Reform
Act are generally omitted with the omission indicated by asterisks.
For reports and bills, their original pagination is retained for refer-
ﬁlce po}llrposes. Full citations precede excerpts from the Congressional

ecord.

A chronological statement of the legislative history is presented with
some citations to materials not reproduced in the history itself. In this
way, information on how to find related materials may be obtained
from the chronological statement while the legislative history is not
encumbered with related but not genuinely relevant documents. In
addition a list of background congressional hearings and documents is
included at the back of the volume. :

Three indexes are included. The sectional index contains references
to the sectional structure of title VII. The sectional headings in this
index also provide a convenient outline of the new statute. The topical
index contains some references that do not fit neatly into a sectional
framework as well as those references included in the sectional index.
The third index contains references to congressional speakers and the
names of particular agencies and organizations.

The volume also includes a table of cases cited in the legislative his-
tory, including decisions and policy statements of the Federal Labor
Relations Council. i

It is suggested that the table of contents be consulted for a listing
of the appended materials since in general these items are not included
in the indexes.

(IX)




CHRONOLOGICAL STATEMENT OF THE LEGISLATIVE
HISTORY OF THE FEDERAL SERVICE LABOR-MAN-
AGEMENT RELATIONS STATUTE, TITLE VII OF THE
CIVIL SERVICE REFORM ACT OF 1978

This chronological statement sets forth the more significant pro-
ceedings in the 95th Congress regarding enactment of the Federal
service labor-management relations statute, title VII of the Civil Serv-
ice Reform Act of 1978, Public Law 95-454. In addition related events
are fully cited here in order to facilitate access elsewhere to materials
which are not included in this legislative history.

Where documents or excerpts are included in the legislative history,
a page reference is listed in the right column. Except where otherwise
noted, page references appearing in brackets are to the daily edition of
the Congressional Recordl,) Volumes 123 (1977) and 124 (1978).

January 4, 1977

H.R. 13 (the Clay Labor-Management Bill) was introduced by
Mr. Clay and referred to the House Committee on Post Office
and Civil Service (this Bill was a revised version of H.R. 13
and S. 351 in the 93d Congress and H.R. 13 in the 94th)
[H 78] 121

January 10, 1977

M.R. 1589 (the Ford Labor-Management Bill) was introduced
by Mr. Ford with Mr. Solarz, Mrs. Schroeder, and Mr. Eil-
berg as cosponsors, and referred to the House Committee on
Post Office and Civil Service (this Bill was earlier introduced
as H.R. 9784 in the 93d Congress and as H.R. 1837 in the 94th)
[H 256 - 183

January 26, 1977

Statement by Mr. Clay on H.R. 13 [E 333] with a summary of
the Bill [E 834-35] oo 831

February 22, 1977

H.R. 3793 (the Right to Representation Bill) was introduced by
Mrs. Shroeder and referred to the House Committee on Post
Office and Civil Service (this Bill was virtually identical to
H.R. 6227 in the 94th Congress which passed the House on
October 8,1975) [H1318]  _______________________________ 229

Page



XI
March 2, 1977

H.R. 4342 (identical to H.R. 13) was introduced by Mr. Clay
with Mr. Badillo, Mr. Carney, Mrs. Collins of Illinois, Mr.
Conyers, Mr. Dellums, Mr. Diggs, Mr. Fauntroy, Mr. Fraser,
Mr. Hawkins, Mr. Leggett, Mr. Metcalfe, Mrs. Meyner,
Ms. Mikulski, Mr. Mitchell of Maryland, Mr. Moakley, Mr.
Murphy of Pennsylvania, Mr. Rangel, Mr. Roybal, Mr.
Solarz, Mr. Stark, Mr. Stokes, Mr. Thompson, Mr. Charles
H. Wilson of California, and Mr. Oberstar as cosponsors, and
referred to the House Committee on Post Office and Civil

Service [1661]).
March 15, 1977

Briefing on the Federal Labor Relations Program by the Civil
Service Commission was held before the House Subcommittee
on Civil Service [ Serial No. 95-3].

March 22, 1977

S. 1090 (identical to H.R. 13) was introduced by Mr. Inouye
and referred to the Senate Committee on Governmental
Affairs [S 4561].

Statement by Mr. Inouye on S. 1090 [S 4575] with text of the
Bill [S4575-82) . S

April 1977

Report of the Federal Labor Relations Council on the Federal
Service Labor-Management Relations Program was sub-
mitted to the House Subcommittee on Civil Service [Commit-
tee Print No. 95-5].

April 21, 1977

H.R. 6527 (identical to H.R. 13) was introduced by Mr. Clay
with Mr. Heftel, Mr. Rosenthal, and Mr. Vento as cosponsors,
and referred to the House Committee on Post Office and Civil
Service [H 3427].

April 21 through May 10, 1977

Hearings on H.R. 18 ani H.R. 1589 were held before the House
Subcommittee on Civil Service with written submissions
through September 1,1977 [Serial No. 95-30].

May 2, 1977

Hearing on Nomination of Alan K. Campbell to be Chairman of
the Civil Service Commission was held before the Senate
Committee on Governmental Affairs (the hearing included a
written response to prehearing questions on labor-manage-
ment relations) [Hearing, page 53].

Page
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June 14, 1977

Hearing on oversight of the Civil Service Commission was held
before the House Committee on Post Office and Civil Service
(the hearing included discussions of H.R. 13, H.R. 1589, and
the nature and timing of any Administration proposal on
labor-management relations) [Serial No. 95-21, pages 4, 7-8,

10-13, 16-17, 21].
. July 21, 1977

Hearing on H.R. 3793 was held before the House Subcommittee

on Civil Service with written submissions through August 25,
1977 [Serial No. 95-33].

September 14, 1977

H.R. 9094 (the Clay/Ford Labor-Management Bill) was in-
troduced by Mr. Clay with Mr. Ford as cosponsor, and re-
ferred to the House Committee on Post Office and Civil Serv-
ice [H9422) o

Statement by Mr. Clay on H.R. 9094 [E 5566] ________________

September 15, 1977

Hearings on H.R. 13, H.R. 1589, and H.R. 9094 was held before
the House Subcommittee on Civil Service with written sub-
missions through September 29,1977 [Serial No. 95-31].

March 2, 1978

Message from the President transmitting a draft of proposed
legislation to reform the civil service laws was received in the
Senate and referred to the Committee on Governmental Af-
fairs [S 2779-81].

Statement by Mr. Percy on the Administration proposal for civil

service reform with reference to labor-management relations
legislation [S 2777]

March 3, 1978

Message from the President transmitting a draft of proposed
legislation to reform the civil service laws was read in the
House and referred to the Committee on Post Office and Civil
Service (the March 2nd/3rd Presidential message referred
specifically to creation of a new Federal Labor Relations Au-
thority and otherwise to development of Administration
labor-management proposals with no Title VII on labor-man-
agement relations included in the draft legislation) [1661-63]
[House Document No. 95299, page 4] ________________

H.R. 11280 (the Administration Civil Service Reform Bill)
was introduced (by request) by Mr. Nix with Mr. Derwinski
as cosponsor, and referred to the House Committee on Post
Office and Civil Service (the Bill as introduced did not include
a Title VII on labor-management relations) [H 1684.]
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XIII

Statement by Mr. Nix on H.R. 11280 [H 1660].

S. 2640 (the Administration (livil Service Reform Bill) (identi-
cal to H.R. 11280) was introduced by Mr. Ribicoff with Mr.
Percy, Mr. Sasser, and Mr. Javits as cosponsors, and referred
to the Senate Committee on Governmental Affairs (the Bill
as introduced did not include a Title VII on labor-manage-
ment relations) [S 2854].

Statement by Mr. Ribicoff on S. 2640 [S 2855] with a summary
of the Bill [S 2855-58].

Statement by Mr. Percy on S. 2640 with reference to labor-man-
agement relations legislation [S 2858]_____________________

March 14 through May 28, 1978

Hearings on H.R. 11280 were held before the House Committee
on Post Office and Civil Service [Serial No. 95-65].

March 22, 1978

Statement by Walsh inserting remarks opposing Administra-
tion proposals on civil service reform with reference to labor-
management relations [E 1547-49]_______________________

April 6 through May 9, 1978

Hearings on S. 2640, S. 2707 (the Leahy Whistleblower Bill),
and S. 2830 (the Abourezk Whistleblower Bill) were held be-
fore the Senate Committee on Governmental Affairs with
written submissions through June 15, 1978, in an Appendix
volume printed June 1978.

May 10, 1978

Statement transmitting Administration proposal for a new Title
;TII on labor-management relations [May 15, 1978, at page S
4697 - T

May 12, 1978

Administration’s Proposed New Title VII to H.R. 11280
(identical to Senate Amendment No. 2084) was printed for
use of the House Committee on Post Office and Civil Service.

Notice was printed that the Senate Committee on Governmental
Affairs would begin consideration of S. 2640 on May 18, 1978

[D 700].
May 15, 1978

Amendment No. 2084 (the Administration’s Title VII on labor-
management relations) to S. 2640 was introduced by Mr. Ribi-
coff with Mr. Percy, Mr. Sasser, and Mr. Javits as cosponsors,
a[tgd'} ref?lrred to the Senate Committee on Government A ffairs

469 _ .

Statements by Mr. Ribicoff and Mr. Percy on Amendment No.

Q084 [S 74697 - — - — - - e
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May 22 through June 29, 1978

Markup session on S. 2640 were held by the Senate Committee
on Governmental Affairs during which a revised version of
Amendment No. 2084 was accepted without debate on June
14, the only day in which Title VII was discussed [D 753,
828, 837, 852, 867, 960].

May 23, 1978

Message from the President transmitting Reorganization Plan
No. 2 of 1978 on Federal Personnel Management, providing
for the consolidation of labor-management functions in a
new Federal Labor Relations Authority, was received in the
House and referred to the Committee on Governmental Oper-
ations [ House Document No. 95-8341]_____________________

June 6 through June 15, 1978

Hearings on Reorganization Plan No. 2 of 1978 were held
before the House Committee on Governmental Operations
with written submissions through July 14, 1978.

June 9, 1978

Statement by Mr. Derwinski on consideration of civil service
reform by the House Committee on Post Office and Civil
Service [H 5248 _ e

June 13, 1978
Statement by Mr. Biden on civil service reform [S 9107]______

June 14, 1978

Markup session on Title VII of S. 2640 was held by the Senate
Committee on Governmental Affairs during which a revised
version of Amendment No. 2084 was accepted as Title VII of
S. 2640 without debate.

June 21 through July 19, 1978

Markup sessions on H.R. 11280 were held by the House Com-
mittee on Post Office and Civil Service with markup on Title
VII held on July 19 and other references relevant to Title
VII on June 21, June 22, June 23, June 28, and July 12.

June 29, 1978

Notice was printed that the Senate Committee on Governmental
Affairs had favorably reported S. 2640 with amendments
[D 960].
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July 10, 1978

Committee Print of Title VII to be used for House markup
(the Clay-Ford-Solarz Print) was printed________________
S. 2640 was favorably reported with amendments by the Senate
Committee on Governmental Affairs with permission to
postpone printing of the report until July 12 to include
additional or minority views [S 10315] [Senate Report

Page
311

No. 95-969] o ____ 494 (bill) ; 740 (rept.)

Notice was printed that Mr. Eagleton and Mrs. Humphrey had
been added as cosponsors for S. 2640 [S 10339].

July 11, 1978

Notice that Mr. Jackson, Mr. Nunn, M. Glenn, Mr. Chiles,
and Mr. Muskie had been added as cosponsors of S. 2640
[S10449].

July 18, 1978

Statement by Mr. Garn indicating his intention to engage in
extended debate in opposition to any civil service reform bill
that included Hatch Act revisions like those added in markup
on HL.R. 11280 [S 11063].

July 19, 1978

Markup session on Title VII of H.R. 11280 was held by the
H}(l)}ls}f, Committee on Post Office and Civil Service during
which:

The Clay-Ford-Solarz Committee Print was used as
original text for purposes of markup.

Udall amendment, expanding the management rights
clause to include number of employees, assigning work,
determining personnel, and taking emergency actions,
was adopted on a roll call vote 14-10.

Heftel (Administration) substitute for the Udall
amendment, codifying the Executive Order and case-
law thereunder on the scope of bargaining, manage-
ment rights, and limited bargaining on procedures,
was defeated on a roll call vote, 8-16.

Udall amendment, deleting the agency shop provisions
while retaining statutory right of dues withholding at no
cost to the union, was adopted on a roll call vote, 15-10,

Derwinski (Administration) substitute to the Udall
amendment, deleting agency shop provisions and
allowing negotiation of dues withholding agree-
ments, was defeated on a roll call vote, 9-16.

Hanley amendment, excluding intelligence agencies from
Title VII and providing for FLRA exclusion of internal
security and intelligence units, was adopted by voice vote.
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Lehman (Administration) amendment, providing for no
restriction on Presidential removal of FLRA members,
the General Counsel, and Impasses Panel members, and
allowing the Director of OPM to intervene in certain
cases, was proposed.

Udall substitute for the Lehman amendment, provid-
ing for no restriction on Presidential removal of
the General Counsel and Impasses Panel members
and allowing for nonbinding Panel actions, if the
parties so agree, was adopted by voice vote.

As thus amended, the Lehman amendment was adopted
by voice vote.

Udall amendment, providing that the statutory grievance
sections did not apply to matters involving certain po-
litical activities, retirement, life insurance, health insur-
ance, national security removals, position classification,
or discrimination complaints, was proposed.

Clay amendment removing discrimination complaints
from the Udall amendment was accepted.

Lehman (Administration) substitute for the Udall
amendment, removing authority to award attorneys
fees in backpay cases, providing for unfair labor
practices as under the Executive Order, and exclud-
ing from the grievance procedure matters related
to political activities, retirement, life insurance,
health insurance, national security, classification,
the Fair Labor Standards Act, examination, certifi-
cation and appointment, or suitability, was de-
feated on a roll call vote, 9-16.

Ford amendment, removing position -classification
from the Udall amendment, was adopted by voice
vote.

As thus amended, the Udall amendment was adopted on a
voice vote.

Lehman (Administration) amendment, removing the
statutory grant of official time to process grievances and
negotiate agreements, the FLRA’s authority to grant
official time to participate in its proceedings, and the
authority of the parties to negotiate additional official
time, and providing instead for official time for negotia-
tions as agreed between the parties up to 40 hours or half
of duty time, was proposed.

Udall substitute for the Lehman amendment, replac-
ing the statutory grant of official time to process
grievances with the right to negotiate such time but
retaining the statutory grant of time for negotia-
tions, was adopted by voice vote.

As thus amended, the Lehman amendment was adopted on
a voice vote.

Heftel (Administration) amendment, requiring an elec-
tion under all circumstances in order to obtain exclusive
recognition, was defeated by voice vote.
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Heftel (Administration) amendment, limiting judicial
review of FLRA decisions to constitutional questions,
restricting judicial enforcement of FLRA orders, and
changing the section on findings and purpose to conform
to the Senate Bill, was defeated by voice vote.

Clay amendment, expanding the definition of “labor or-
ganization” to include organizations with other primary
purposes in addition to dealing with agencies on condi-
tions of employment, was adopted by voice vote.

Leach amendment, prohibiting receipt of gifts by em-
ployees and union officers, was defeated by voice vote.
Leach amendment, providing for complaints and penalties
against air traffic controllers who engaged in slowdowns,

was defeated on a roll call vote, 4-18. :

Ford amendment, adding a new section to Title VII that
retained the status quo in the scope of bargaining for
prevailing rate employees, was adopted by voice vote.

Udall (Administration) amendment, allowing agency dis-
bursing officers to request a decision from the Comp-
troller General on the legality of any payment, including
payments connected with grievances and arbitration
awards, was defeated by voice vote.

As thus amended, the Clay-Ford-Solarz Committee Print
of Title VII was adopted by the House Committee on
Post Office and Civil Service as Title VII of H.R. 11280

ordered reported.
July 20, 1978

Statement by Mr. Derwinski on action on civil service reform
}:)y the House Committee on Post Office and Civil Service
H7105] -
Notice was printed that the House Committee on Post Office and
Civil Service had favorably reported H.R. 11280 with amend-
ments on June 19 [D 1052].

July 25, 1978

Mathias Amendment No. 3297, providing for payment of attor-
neys fees when “in the interests of justice,” was submitted and
ordered printed [S11755] - _____________________

July 26, 1978

H. Res. 1201, disapproving Reorganization Plan No. 2 of 1978,
was reported unfavorably by the House Committee on Govern-
mental Operations and referred to the Committee of the
Whole House on the State of the Union [H 74033] [House
Report No.98-1896) . __________ o _____

50-952 0 79 2
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July 27, 1978

Stevens Amendment No. 3323, providing that the standard Qf
review in performance appraisal cases be the substantial evi-
dence test, was submitted and ordered printed [S 11977]-__-

Stevens Amendment No. 3324, requiring that an agency estab-
lish by a preponderance of the evidence that an adverse action
would promote the efficiency of the service, was submitted and
ordered printed [S 11977 _________ e

July 28, 1978

Statement by Mrs. Spellman inserting remarks of Civil Service
Commission Chairman on affirmative action program for
women [E 4150-52]________________________~_ ~ _______

July 31, 1978

H.R. 11280, as favorably reported with amendment by the House
Committee on Post Office and Civil Service, was delivered to
the Clerk and referred to the Committee of the Whole House
on the State of the Union [H 7595] [House Report No.
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August 2, 1978

Stevens Amendment No. 3411, adding a new Section 1105 to
to establish a Personnel Policy Advisory Committee to discuss
and make recommendations on personnel policies affecting
more than one agency, was submitted and ordered printed
[S 128797 -

Stevens Amendment No. 3413, restricting removal of the FLRA
members to that for specified cause only, was submitted and
ordered printed [S 12379 _______________________________

Stevens Amendment No. 3413, restricting removal of the FLRA
Chairman to that for specified cause only, was submitted and
ordered printed [S12879 - __

Stevens Amendment No. 3415, restricting removal of the FLRA
General Counsel to that for specified cause only, was sub-
mitted and ordered printed [S 12379]_____________________

Stevens Amendent No. 3416, providing for judicial review of
FLRA unfair labor practices decisions in the Court of Claims
and the courts of appeal, was submitted and ordered printed

[S 128797

Stevens Amendment No. 3417, providing for court of appeals
enforcement of FLRA orders and decisions, was submitted
and ordered printed [S12379] ____________________________

Stevens Amendment No. 3418, allowing arbitrators and FLRA
to award attorneys fees if “warranted on the grounds that the
agency’s action was taken in bad faith,” was submitted and
ordered printed [S12379) . ____________________

1055

1059

1060

1061

1062

1065



XIX
August 3, 1978

Statement by Mr. Clay on the scope of bargaining under Title
VII of H.R. 11280 as reported by the House Committee on
Post Office and Civil Service [E4298]_____________________

August 9, 1978

S. Res. 530, waiving Budget Act requirements to allow for con-
sideration of S. 2640, was adopted by the Senate [S 12597] as
reported by the Senate Commitee on the Budget [S 12862]
[Senate Report No. 95-1074].

H. Res. 1201, disapproving Reorganization Plan No. 2 of 1978,
was debated and reported unfavorably by the Committee of
Whole House on the State of the Union [H 8155-58] and
defeated by the House on a roll call vote, 19-381 [H 8158]__

August 10, 1978

H. Res. 1307, providing the rule for House consideration of
H.R. 11280 and allowing a point of order against only Titles
IX on Hatch Act reform and X on the workweek for Federal
firefighters, was reported by the House Committee on Rules
[H 8434] [House Report No. 95-14787]____________________

Clay amendment, reinserting a Title IX on Hatch Act reform
in H.R. 11280 (if Title IX were to be removed on a

oint of order), was submitted and printed in the Record
FH 8437-39].

Leach amendments were submitted and printed in the Record
to: .

Provide for complaints and penalties against air traffic
controllers who engaged in slowdowns [H 8446]_______

Pr[OI}-lIibit r:tlaceipt of gifts by employees and union officers
8446

Statement by Mr. Clay on action on Title VII by the House
Committee on Post Office and Civil Service [E 4497]_______

Statement by Mr. Clay summarizing Title VII as reported by
the House Committee on Post Office and Civil Service
[E 4509107

August 11, 1978

H. Res. 1307, providing the rule for House consideration of
H.R. 11280, was debated and adopted by the House on a roll
call vote, 35718 [H 8451-59]_________________________
H.R. 11280, was taken up in general debate by the Committee
-of the Whole House on the %tate of the Union, after roll call
votes adopting the motion to resolve into the Committee of
the Whole [H 8460] and rejecting reconsideration of that
motion [H8460-1], with the Committee rising without reach-
ing points of order or amendments [H 8460-75]___________
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Frenzel amendment, adding the Federal Election Commission
to thet list of agencies excluded from Title VII, was sub-
mitted and printed in the Record [H 8510]________________

Statement by Mr. Sasser on Reorganization Plan No. of 1978
[S 18184) -

August 14, 1978

Gilman amendment, adding a new Section 1107 to establish a
Personnel Policy Advisory Committee to discuss and make
recommendations on personnel policies affecting more than
one agency (identical to Stevens Amendment No. 3411, except
for new section number), was submitted and printed in the
Record [H 8586].

August 15, 1978

Derwinsky substitute amendment, codifying the Executive
Order and providing for Title VII essentially as reported by
the Senate Committee on Governmental Affairs (eventually
%roposed in the September 13th debate by Mr. Collins of

exas [H 9618-24]), was submitted and printed in the Record
[H 8702-08].
August 24, 1978

S. 2640, was debated by the Senate during which :
Mathias/Stevens/Ribicoff/Percy Amendment No. 3533
was proposed [S 14292] to:

Allow arbitrators to award attorneys fees in discrimi-
nation cases under Civil Rights Act standards and
otherwise allow arbitrators and the FLRA to award
attorneys fees when “warranted on the grounds that
the agency’s action was taken in bad faith”
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[S 14992-98] o __ 1017, 1076

Add a new Section 7205 to title VII providing for a
Personnel Policy Advisory Committee to discuss
and make recommendations on personnel policies

affecting more than one agency [S 14293]_____ 1017, 1077

Amendment No. 3533 was accepted by the Senate as orig-
inal text for purposes of further amendment___________
Hatch unprinted Amendment No. 1774, deleting the Per-
sonnel Policy Advisory Committee provisions added by
Amendment No. 3533, was proposed and adopted
[S 14310 _____
Hatch unprinted Ainendment No. 1775 contained three sep-
arate amendments that were proposed en bloc [S 14311],
modified individually, and adopted en bloc [S 14319]:
Amendment No. 1, requiring a secret ballot election
before an agency must bargain with a representa-

tive, vilvas proposed [S 14311] and modified [S 14314,

14318] -
Amendment No. 2, decertifying a representative who
failed to take action to prevent a strike, work
stoppage, slowdown, or picketing, was proposed

[S 14311% and modified [S 14316, 14319]__________
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Amendment No. 3, providing that certain statements
would not constitute or be evidence of an unfair
labor practice or justify setting aside an election
under certain circumstances, was proposed [S 14311]
and modified [S 14815, 14819 ________________

As thus modified, Hatch unprinted Amendment No. 1775
was adopted [S 14819]______________________________
Heinz unprinted Amendment No. 1776, lowering one level
the salaries of the Presidential appointees to the FLRA,
MSPB, and OPM was proposed and adopted [S 14317]-
Stevens Amendment No. 8416, providing for judicial re-
view of FLRA unfair labor practice decisions in the
Court of Claims and the courts of appeals, was proposed,
modified [S 14821], and adopted [S 14822]____________

As thus amended, S. 2640 was passed by the Senate on a roll
call vote, 87-1 [S 14324 ____________ . o ____

September 6, 1978

Erle(rllborn amendments were submitted and printed in the Rec-
ord to:

Strike all of Title VIT [H9169]________________________
Revise the definition of “labor organization” [H 9169]____
Exclude from the definition of “labor organization” an
organization which assists or participates in a strike
against the Government or an agency [H 9169]________
Remove assessments and fees other than initiation fees
from the definition of “dues” [H 9169]________________
Bar Federal Election Commission employees from being
represented by or affiliated with an organization main-
talning a political action committee [H 9169]__________
Bar employees administering a labor-management relations
law from being represented by or affiliated with an orga-
nization subject to that law [H 9169]_________________
Restrict removal of the FLRA General Counsel to that for
specified cause only [H9169] _________________________
Bar delegation of FLRA functions to regional directors
and administrative law judges [H 9169] ______________
Require resolution of issues before recognition election [H.
9167] o
Require an election before granting exclusive recognition
[H9169]
Strike all of Section 7113 on national consultation rights
[H 91697
Strike the certification and dues withholding provisions for
representatives of 10 percent of employees where there is
no exclusive representative [H 9169] _________________
Add picketing an agency in a labor-management dispute to
the list of unfair labor practices [H 9169]_____________
Bar certain statements from constituting or being evidence
of an unfair labor practice or justification for setting
aside an election under certain circumstances [H 9169]__
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Clay amendment, reinserting a Title IX on Hatch Act reform in
H.R. 11280 (if Title IX were to be removed on a point of
ggder), was submitted and printed in the Record [H 9167-

Mitchell amendments were submitted and printed in the Record
o:

Include within the definition of “labor organization” a
special interest organization that enjoys exclusive rep-
resentative status immediately before the effective date
of Title VIT [H9173]_____________________________

Allow an employee to select a representative other than an
exclusive representative for any appeal action or griev-
ance procedure [H9178]_____________________________

Allow an employee to pursue additional remedies after
using the negotiated grievance procedure [H 9173]_____

Rudd amendment, excluding strikers from the definition of
“employee,” excluding organizations assisting in a strike
against the Government or an agency thereof from the defini-
tion of “labor organization,” and deleting as an unfair labor
practice engaging in a strike, work stoppage, or slowdown but
continuing to make condoning such activity an unfair labor
practice, was submitted and printed in the Record [H 9173]__

Udall substitute amendment for Title VII as reported by the
House Committee on Post Office and Civil Service was sub-
mitted and printed in the Record [H 9174-82].

Statement by Mr. Mitchell discussing his proposed amendments
to FL.R. 11280 [E 4802-08]______—______________________

September 7, 1978

H.R. 11280 was debated in the Committee of the Whole House
on the State of the Union during which a point of order re-
moving Titles IX on Hatch Act reform and X on firefighters
was sustained and amendment of Title I was begun but not
concluded [H 9277-85) _______________________________

Corcoran amendment, requiring an election before granting
exclusive recognition, was submitted and printed in the
Record [H 9296 _____________________________

September 11, 1978

H.R. 11280 was debated in the Committee of the Whole House
on the State of the Union with debate and action on Titles I
through VII of the bill during which:

Mr. Clay announced that he would discontinue efforts to
attach Title IX on Hatch Act reform to H.R. 11280 and
inserted a letter from the President pledging continued
support for such reform [H 9358] ____________________

Hanley amendment, statutorily requiring a pretermination
hearing in performance appraisal and adverse action cases
when selected by an employee, was pronosed [H 9370]
and defeated on a division vote, 15-23 [H 9370]________
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Debate on Title VII was begun [H 94461_______________
Erlenborn amendment, striking all of Title VII, was pro-
posed [H 9453] and defeated on a roll call vote, 125-
217 [H 9458] - T
Wilson preferential motion that the Committee on the
Whole rise and report H.R. 11280 back to the House with
the recommendation that the enacting clause be stricken,
was proposed [H 9458] and defeated on a roll call vote,
46-286 [H 9459)__________________________________
Udall unanimous consent request, limiting to 2 hours all
further debate on Title VII and amendments thereto, was
made and denied [H 94607 ___________________________
Udall motion, limiting to 2 hours all further debate on
Title VII and amendments thereto, was made and
adopted [H 9460]___________________________________

Edwards amendment to the Udall substitute amendment,
making numbers, types and grades of employees and positions
and the technology, method and means of performing work
prohibited instead of permissive subjects of bargaining, was
submitted and printed in the Record [H 94747 ____________

Erlenborn amendments to the Udall substitute amendment were
submitted and printed in the Record to:

Revise the definition of “labor organization” [H 9474]___
Exclude from the definition of “labor organization” an or-
ganization which assists or participates 1n a strike against
the Government or an agency [H 9474] _______________
Remove assessments and fees other than initiation fees
from the definition of “dues” [H 9474]_______________
Restrict removal of the FLRA General Counsel to that for
specified cause only [H 9474]________________________
Bar delegation of FLRA functions to regional directors and
administrative law judges [H 9474 ___________________
Require resolution of outstanding issues before an election
isheld [H 9474 .
Require an election before granting exclusive recognition
(44 .
Bar Federal Election Commission employees from being
represented by or affiliated with an organization maintain-
ing a political action committee [H 9474 ______________
Strike all of Sections 7113 on national consultation rights
an'tri ':1 117(d) on Government-wide consultation rights [H
a4T4)
Strike the certification and dues withholding provisions for
representatives of 10 percent of employees where there is
no exclusive representative [H 9474] __________________
Require a secret ballot election before an agency must bar-
gain with a representative [H 9474]__________________
Bar certain statements from constituting or being evidence
of an unfair labor practice or justification for setting
aside an election under certain circumstances [H 9474]__
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Frenzel amendment to the Udall substitute amendment, adding
the Federal Election Commission to the list of agencies ex-
cluded from Title VII, was submitted and printed in the
Record [H 9475)_____ .

September 12, 1978

Snyder substitute amendment to the Leach amendment, pro-
hibiting air traffic controllers from willfully hindering work
performance or engaging in a strike, work stoppage, or slow-
down, was submitted and printed in the Record [H 9613]____

September 13, 1978

H.R. 11280 was debated in the Committee of the Whole House
on the State of the Union during which:

Colling substitute amendment for Title VII as reported was

proposed [H9618] ___________________ o ___

Udall substitute amendment for the Collins amend-

ment was proposed [H 9625]_____________________

Rudd amendment to the Udall substitute, exclud-

ing illegal strikers from the definition of “em-

ployee,” was proposed [H 9640] and adopted

[H9641] o ___

Erlenborn amendment to the Udall substitute, bar-

ring Federal Election Commission employees

from being represented by or affiliated with an

organization maintaining a political action com-

mittee, was proposed [H 9641] and defeated on

a roll call vote, 166217 [H 9643] _____________

Erlenborn amendment to the Udall substitute,

restricting removal of the FLRA General Coun-

sel to that for specified cause only, was proposed

[H 9643] and adopted [H 9644]______________

Erlenborn amendment to the Udall substitute, re-

quiring resolution of outstanding issues before

an election is held, was proposed and adopted

[H 9644] oo o

Erlenborn amendment to the Udall substitute, re-

quiring an election before granting exclusive

recognition, was proposed [H 9644] and adop-

ted [HL 9645]______________________________

Erlenborn amendment to the Udall substitute, ex-

cluding from the definition of “labor organiza-

tion” an organization which assists or partici-

pates in a strike against the Government or an

angency, was proposed, modified, and adopted

[H9645] .

Erlenborn amendment to the Udall substitute,

striking all of Sections 7113 on national consul-

tation rights and 7117(d) on government-wide

consultation rights, was proposed [H 9645] and

withdrawn [H9646]________________________
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As thus amended, the Udall amendment was adopted

as a substitute for the Collins amendment [H 96537 __

As thus amended by the Udall substitute as amended, the
Collins amendment was adopted on a roll call vote, 381-0

as a substitute for Title VII as reported [ 9658]________

H.R. 11280 as amended by the Committee of the Whole was re-
ported back to the House [H 9669] and adopted [H 96707___
Ashbrook motion to recommit H.R. 11280 to the House Com-
mittee on Post Office and Civil Service was made and defeated
on a roll call vote, 385-10 [H 96707 _______________________
Udall unanimous consent request for House consideration of
S. 2640 as passed by the Senate was made and granted
|meer1y . ______
Udall motion to strike all of S. 2640 after the enacting clause
and substitute instead H.R. 11280 as passed by the House was
proposed [H 9671] and adopted [H 9703]
Udall unanimous consent request that the House insist on its
amendment to S. 2640 and reauest a conference with the Sen-
ate was made and granted [H 9703]______________________
Appointment of Mssrs. Nix, Udall, Hanley, Ford of Michigan,
and Clay, Mrs. Schroeder, Mrs. Spellman, and Mssrs. Der-
winsky. Rousselot, and Taylor as House conferees on S. 2640
[H 9703]

)

September 14, 1978

Senate agreed to a conference with the House on S. 2640 and ap-
ointed Mssrs. Ribicoff, Eagleton, Chiles, and Sasser, Mrs.
.E[qumphrey, and Messrs. Percy, Javits, Stevens, and Mathias
as Senate conferees on S. 2640 [S 15121 ________________

September 18 through October 3, 1978
House-Senate Conference on S. 2640.
September 23, 1978

Statement by Mr. Lehman on House passage of civil service re-
form and Title VII [E 5200]____________________________

October 3, 1978

Notice that the House-Senate Conference Committee had ap-
proved S. 2640 was printed in the Record [D 1484].

October 4, 1978

S. 2640 as reported by the Conference Committee [Senate Re-
ort No. 95-1272] was considered and adopted by the Senate
FS 17082847~ o
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October 5, 1978

S. 2640 as reported by the Conference Committee [House Re-
port No. 95-1717] was submitted and printed in the Record
[H 11624-68)__ -

Udall unanimous consent request to consider the Conference Re-
ﬂ)gt (in S. 2640 the following day was made and denied [H

68] e

October 6, 1978

S. 2640 as reported by the Conference Committee was considered
and adopted by the House [H 11821-27]___________________

October 10, 1978

S. Con. Res. 110, making corrections in the enrollment of S. 2640,
was considered and passed by the Senate [S 18079-80]______

October 11, 1978

S. Con. Res. 110, making corrections in the enrollment of S.
2630, was considered and passed by the House [H 11255-56] __

October 13, 1978
S. 2640 was signed by the President [S 19072, D 1561]________

October 14, 1978

Statement by Mr. Ford on the Civil Service Reform Act of 1978

[H 13605-117 - oo_
Statement by Mr. Clay on the Federal Labor-Management
Relations Program [E 5724-25]__________________________
Statement by Mrs. Schroeder on Civil Service Reform

O 1
Statement by Mr. Sasser on the Civil Service Reform Act of

1978 [S 19426-27] o __
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PUBLIC LAW 95-454—OCT. 13, 1978 92 STAT. 1111

Public Law 95-454
95th Congress
An Act

To reform the civil service lawa.
Be it enacted by the Senate and House oédﬂepmmtah'/vec of the _Oct. 13,1978
o |

United States of America in Congress assemd [S. 2640]
SHORT TITLE
Section 1. This Act may be cited as the “Civil Service Reform Act Civil Service
of 1978”. Reform Act of
TABLE OF CONTENTS 1978,

5 USC 1101 note.
Skc. 2. The table of contents is as follows:

TABLE OF OONTENTS
Sec. 1. Short title,
Sec. 2. Table of contents.
Sec. 3. Findings and statement of purpose.

TITLE I—MERIT SYSTEM PRINCIPLES
Sec. 101. Merit system principles ; prohibited personnel practices.

TITLE II—CIVIL SERVICE FUNCTIONS; PERFORMANCE APPRAISAL;
ADVERSH ACTIONS

Sec. 201. Office of Personnel Management.

Sec. 202. Merit Systems Protection Board and Special Counsel.
Sec. 203. Performance appraisals.

Sec. 204. Adverse actions.

Sec.

Sec.

3 . Appeals.
. 206. Technical and conforming amendments.

TITLE III—STAFFING

Sec. 301. Volunteer service.

Sec. 302. Interpreting assistants for deaf employees.
Sec. 303. Probationary period.

Sec. 304. Training.

Sec. 305. Travel, transportation, and subsistence.
Sec. 308. Retirement.

Sec. 307. Veterans and preference eligibles.

Sec. 308. Dual pay for retired members of the uniformed services.
Sec. 309. Civil service employment information.

Sec. 310. Minority recruitment program.

Sec. 311. Temporary employment limitation.

TITLE IV—SENIOR EXECUTIVE SERVICE

Sec. 401. General provisions.

Sec. 402. Authority for employment.

Sec. 403. Examination, certification, and appointment.
Sce. 404. Retention preference.

Sec. 405. Performance rating.

Sec. 408. Awarding of ranks.

Sec. 407. Pay rates and systems.

Sec. 408. Pay administration.

Sec. 409. Travel, transportation, and subsistence,
Sec. 410. Leave.

Sec. 411. Disciplinary actions.

Sec. 412. Retirement.

8ec. 413. Conversion to the Senior Bxecutive Service.
Sec. 414. Limitations on executive positions.

Sec. 415. Effective date ; congressional review.

(1)
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TABLBE OF.CONTENTS—Continued
TITLE V—MERIT PAY

Sec. 501. Pay for performance.

Sec. 502. Incentive awards amendments.

Sec¢. 503. Technical and conforming amendments.
Sec. 504. Effective date.

TITLE VI—RESEARCH, DEMONSTRATION, AND OTHER PROGRAMS

Sec. 601. Research programs and demonstration projects.
Sec. 602. Intergovernmental Personnel Act amendments.
Sec. 603. Amendments to the mobility program.

TITLE VII—FEDERAL SERVICE LABOR-MANAGEMENT RELATIONS

Sec. 701. Federal service labor-management relations.

Sec. 702. Backpay in case of unfair labor practices and grievances.
Sec. 703. Technical and conforming amendments.

Sec. 704. Miscellaneous provisions.

TITLB VIII—-GRADE AND PAY RETENTION
Sec. 801. Grade and pay retention.

TITLB IX—MISCELLAKNEOUS

Sec. 901. Study on decentralization of governmental functions.

Sec. 902. Savings provisions.

Sec. 803. Authorization of appropriations. .
Sec. 904, Powers of President unaffected except by express provisions,
Sec. 905. Reorganizations plans.

Sec. 906. Technical and conforming amendments.

Sec. 907. Effective date.

FINDINGS AND STATEMENT OF PURPOSE

Skc. 3. It is the policy of the United States that—

(1) in order to provide the people of the United States with a
competent, honest, and productive Federal work force reflective
of the Nation’s diversity, and to improve the quality of public
service, Federal personnel management should be implemented
consistent with merit system principles and free from prohibited
personnel practices; A

(2) the merit system %rinciples which shall govern in the com-
petitive service and in the executive branch of the Federal Gov-
ernment should be expressly stated to furnish guidance to Federal
agencies in carrying out their responsibilities in administering the
public business, and prohibited personnel practices should be
statutorily defined to enable Federal employees to avoid conduct
which undermines the merit system principles and the integrity
of the merit system;

(3) Federal employees should receive approgriate protection
through increasing the authority and powers of the Ment Systems
Protection Board in processing hearings and appeals aliecting
Federal employees;

. (4) the authority and power of the Special Counsel should be
increased so that the Special Counsel may investigate allegations
involving prohibited personnel practices and reprisals against
Federal employees for the law ful disclosure of certain information
and may file complaints against agency officials and employees who

in such conduct;

en
%5% the function of ﬁlling positions and other personnel func-
tions in the competitive service and in the executive branch should
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be delegated in appropriate cases to the agencies to expedite proc-
essing appointments and other personnel actions, with the control
and oversight of this delegation being maintained by the Office
of Personnel Management to protect against prohibited personnel
practices and the use of unsound management practices by the
agencies;

(6) a Senior Executive Service should be established to provide
the flexibility needed by agencies to recruit and retain the highly
competent and qualified executives needed to provide more effec-
tive management of agencies and their functions, and the more
expeditious administration of the public business;

(7) in appropriate instances, pay increases should be based on
quality of performance rather than length of service;

(8) research programs and demonstration projects should be
authorized to permit Federal agencies to experimeént, subject to
congressional oversight, with new and different personnel man-
agement concepts in controlled situations to achieve more efficient
management of the Government’s human resources and greater
productivity in the delivery of service to the public;

(9) the training program of the Government should include
retraining of employees for positions in other agencies to avoid
separations during reductions in force and the loss to the Govern-
ment ofdthe knowledge and experience that these employees pos-
sess; an

(10) the right of Federal emglo_ﬁ)es to organize, bargain col-
lectively, and ‘xl)articipate through labor organizations in decisions
which affect them, with full regard for the (Fublic interest and the
effective conduct of public business, should be specifically recog-
nized in statute.

TITLE I—MERIT SYSTEM PRINCIPLES

MERIT S8YSTEM PRINCIPLES; PROHIBITED PERSONNEL PRACTICES

Skc. 101. (a) Title 5, United States Code, is amended by inserting
after chapter 21 the following new chapter:

. “CHAPTER 23—MERIT SYSTEM PRINCIPLES

“2801. Merit system principles.
“2302. Prohibited personnel practices.
“2303. Prohibited personnel practices in the Federal Bureau of Investigation.
“2304. Responsibility of the General Accounting Office.
“2305. Coordination with certain other provisions of law.
“8 2301. Merit system principles
“(a) Thissection shall apply to—
“(1) an Executive agency;
‘(‘12 the Administrative Office of the United States Courts;

an
“ gi) the Government Printing Office.

_“(b) Federal personnel management should be implemented con-
sistent with the following merit system principles:

“(1) Recruitment should be from qualified individuals from
aﬁpropriate sources in an endeavor to achieve a work force from
all segments of society, and selection and advancement should
be determined solely on the basis of relative ability, knowl
and skills, after fair and open competition which assures that
receive equal opportunity.
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“2) All em(floyees and applicants for employment should
receive fair and equitable treatment in all aspects of personnel
management without regard to political affihation, race, color,
religion, national origin, sex, marital status, age, or handicapping
condition, and with proper regard for their privacy and con-
stitutional rights.
_ “(3) Equal pay should be provided for work of ec}ual value,
with appropriate consideration of both national and local rates
paid by employers in the private sector, and afppropriate incen-
or excellence in
rformance.

“(4) "All employees should maintain high standards of
integrity, conduct, and concern for the public interest.

“(5) The Federal work force should be used efficiently and
effectively.

“(8) lgmployees should be retained on the basis of the adequacy
of their performance, inadequate performance should be cor-
rected, and employees should be separated who cannot or will
not improve their performance to meet required standards.

“(7) Employees should be %rovided effective education and
training in cases in which such education and training would
result in better organizational and individual pefformance.

“(8) Employees should be—

“(A) protected against arbitrary action, personal favor-
itism, or coercion for partisan political purposes,and

“(B) prohibited from using their oﬂici:;/ authority or influ-
ence for the purpose of interfering with or'affecting the result
of an election or a nomination for electién.

“ 49{ Employees should be protected against reprisal Yor the
lawful disclosure of information. which the employees reasonably
believe evidences—

“$A) a violation of any law, rule. or regulation, or

“(B) mismanagement, a gross waste of funds, an abuse
of authority, or a substantial and specific danger to public
health or safety.

“(c) In administering the provisions of this chapter—

“(1) with respect to an ncy (as defined in section 2302(a)
(2) (C) of this title), the Iz':sﬁen{shal], pursuant to the author(lty
otherwise available under this title, take any action, including
the issuance of rules, regulations, or directives; and

. “(2) with respect to any entity in the executive branch which
is not such an agency or part of such an agency, the head of such
entity shall, pursuant to authority otherwise available, take any
action, including the issuance of rules, regulations, or directives;

which is consistent with the provisions of this title and which the
President or the head, as the case may be, determines is necessary to
ensure that personnel management is based on and embodies the merit
system principles.
“§ 2302. Prohibited personnel practices

“(a) (1) For the purpose of this title, ‘prohibited personnel practice’
means any action described in subsectior? (b) of ths)sesection.p

%(2) For the purpose of this section—

“(A) ‘personnel action’ means—
‘?) an appointment ;
“(i1) a promotion ;




PUBLIC LAW 95-454—OCT. 13, 1978 Y2 STAT. 1115

“(iii) an action under chapter 75 of this title or other disci-
plinary or corrective action; .

“éiv) a detail, transfer, or reassignment;

“(v) a reinstatement ;

“(v1) a restoration;

“(vii) a reemployment ;

‘1‘ viil) a performance evaluation under chapter 43 of this

title;

“(’ix) a decision concerning pa: . benefits, or awards, or
concerning education or tminmf if the education or training
may reasonably be expected to lead to an appointment, pro-
motion, performance evaluation, or other action described
in this subparagraph; and

“(x) any other significant change in duties or responsibil-
}tiesl which is inconsistent with the employee’s salary or grade

evel;

with respect to an employee in, or applicant for, a covered position

in an agency;

“(B) ‘covered position’ means any position in the competitive
service, a career appointee position in the Senior Executive Serv-
ice, or a position in the excepted service, but does not include—

“(1) a position which is excepted from the competitive
service because of its confidential, policy-determining, policy-
making, or policy-advocating character; or

(ii) any position excluded from the coverage of this sec-
tion by the President based on a determination by the Presi-
dent that it is necessary and warranted by conditions of good
administration.

“(C) ‘agency’ means an Executive agency, the Administrative
Oflice of the United States Courts, and the Government Printing
Office, but does not include—

“%i) a Government corporation ;

“(i1) the Federal Bureau of Investigation, the Central
Intelligence Agency, the Defense Intelligence Agency, the
National Security Agency, and, as determined by the Presi-
dent, any Executive agency or unit thereof the principal
function of which is the conduct of foreign intelligence or
counterintelligence activities; or

“(iii) the General Accounting Office.

“(b) Any employee who has authority to take, direct others to take,
recommend, or approve any personnel action, shall not, with respect to
such authority—

“(1) discriminate for or against any employee or applicant for
employment—

“(A) on the basis of race, color, religion, sex, or national
origin, as prohibited under section 717 of the Civil Rights Act
of 1964 (42 U.S.C. 2000e-16) ;

“(B) on the basis of age, as prohibited under scctions 12
and 15 of the Age Discrimination in Employment Act of
1967 (29 U.S.C. 631, 633a) ; '

“(C) on the basis of sex, as prohibited under section 6(d) of
the Fair Labor Standards Act of 1938 (29 U.S.C. 206(d)) ;

“(D) on the basis of handicapping condition, as prohibited
17md)er section 501 of the Rehabilitation Act of 1973 (29 U.S.C.

91) ; or

“(E) on the basis of marital status or political afliliation,

as prohibited under any law, rule, or regulation ;
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“(2) solicit or consider any recommendation or statement, oral
or written, with respect to any individual who requests or is under
consideration for any personnel action unless such recommenda-
tion or statement is based on the personal knowledge or records
of the person furnishing it and consists of— .

‘(A) an evaluation of the work performance, ability,
aptitude, or general qualifications of such individual; or

“(B) an evaluation of the character, loyalty, or suitability
of such individual; .

“(3) coerce the political activity of any person (including the
providing of any political contribution or service), or take any
action a%ainst any employee or applicant for employment as a
reprisal for the refusal of any person to engage in such political
activity ;

“(4) deceive or willfully obstruct any person with respect to
such person’s right to compete for employment ;

“(5) influence any person to withdraw from competition for
any position for the purgose of improving or injuring the pros-
pects of any other person for employment ;

“(6) grant any preference or advantage not authorized by law,
rule, or regulation to any employee or applicant for employment
(including defining the scope or manner of comfetition or the

uirements for any position) for the purpose of improving or

injuring the prospects of any particular person for employment;

“(7) appoint, employ, promote, advance, or advocate for
appointment, employment, promotion, or advancement. in or to a
civilian position any individual who is a relative (as defined in
section 3110(a) (3) of this titlezl of such employee if such position
is in the agency in which such employee is serving as a public
official (as defined in section 3110(a)(2) of this title) or over
wf}iliphl such employee exercises jurisdiction or control as such an
official ; A

“ gS) take or fail to take a personnel action with respect to any
employee or applicant for employment as a reprisal for—

“(A) a disclosure of information by an employee or appli-
cant which the employee or applicant reasonably believes
evidences—

“ il) a violation of any law, rule, or regulation, or
“ n? mismanagement, a gross waste of funds, an abuse
of authority, or a substantial and specific danger to public
health or safety,
if such disclosure is not specifically prohibited by law and if
such information is not s eciﬁcaﬁ
order to be kept secret in the interest of national defense or
the conduct of foreign affairs; or
“(B) a disclosure to the Special Counsel of the Merit Sys-
tems Protection Board, or to the Inspector General of ‘an
agency or another employee designated by the head of the
agency to receive such disclosures, of information which the
employee or applicant reasonably believes evidences—
“(i) a violation of any law, rule, or regulation, or
“(i1 mismanagement, a gross waste of funds, an abuse
of authority, or a substantial and specific da nger to public
health or safety;

“(9) take or fail to take any personnel action against any
employee or applicant for employment as a reprisal for the exercise
of any appeal right granted by any law, rule, or regulation;

y required by Exccutive:
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“(10) discriminate for or against any employee or applicant for
employment on the basis of conduct which does not adversely affect
the performance of the employee or applicant or the perform-
ance of others; exceFt that nothing 1n this pamgraph shall
prohibit an agency from taking into account in determining
suitability or fitness any conviction of the employee or applicant
for any crime under the laws of any State, of the District of
Columbia, or of the United States; or

“(11) take or fail to take any other personnel action if the tak-
ing of or failure to take such action violates any law, rule, or regu-
lation implementing, or directly concerning, the merit system
principles contained in section 2301 of this title.

This subsection shall not be construed to authorize the withholding of
information from the Congress or the taking of any personnel action
against an employee who discloses inforination to the Congress.

“(c) The head of each agency shall be responsible for the preven-
tion of prohibited personnel practices, for the compliance with and
enforcement of applicable civil service laws, rules, and regulations,
and other aspects of personnel management. Any individual to whom
the head of an agency delegates authority for personnel management,
or for any aspect thereof, shall be similarly responsible within the
limits of the delegation.

%(d) This section shall not be construed to extinguish or lessen any
effort to achieve equal employment opportunity through affirmative
action or any right or remedy available to any employee or applicant
for employment 1n the civil service under—

“(1) section 717 of the Civil Rights Act of 1964 (42 U.S.C.
2000e-16), prohibiting discrimination on the basis of race, color,
religion, sex, or national origin ;

“(2) sections 12 and 15 of the Age Discrimination in Employ-
ment Act of 1967 (29 U.S.C. 631, 633a), prohibiting discrim-
ination on the basis of age;

“(3) under section 6(d) of the Fair Labor Standards Act of
1938 (29 U.S.C. 206(d) ), prohibiting discrimination on the basis
of sex;

“(4) section 501 of the Rehabilitation Act of 1973 (29 U.S.C.
791), prohibiting discrimination on the basis of handicapping
condition; or

%(5) the provisions of any law, rule, or regulation prohibitin
discrimination on the basis of marital status or politica
affiliation.

“2303. Prohibited personnel practices in the Federal Bureau of
Investigation

“(a) Any employee of the Federal Bureau of Investigation who has
authority to take, direct others to take, recommend, or approve an
personnel action, shall not, with respect to such authority, take or fail
to take a personnel action with respect to any employee of the Bureau
as a reprisal for a disclosure of information by the employee to the
Attorney General (or an employee designated by the Attorney General
for such purpose) which the employee or applicant reasonably believes
evidences—

(1) a violation of any law, rule, or regulation, or

«“ (2; mismanagement,a gross waste of funds, an abuse of author-
ity, or a substantial and specific danger to public health or safety.

For the purpose of this subsection, ‘personnel action’ means any action

describes in clauses (i) through (x) of section 2302(a) (2) (A) of this

50-952 0 79 3
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title with respect to an employee in, or applicant for, a position in the
Bureau S?ther than a position of a confidential, policy-determining,
policymaking, or policy-advocating character).

Regulations. “(b) The Attorney General shall prescribe regulations to ensure that
such a personnel action shall not be taken against an employee of the
Bureau as a reprisal for any disclosure of information described in
subsection (a) of this section.

Presidential %(c) The President shall provide for the enforcement of this section
;"f‘"cemlelnz'-s in a manner consistent with the provisions of section 1206 of this title.
ost, p. .

5 USC 2304. “§ 2304. Responsibility of the General Accounting Office
“(a) If requested by either House of the Congress (or any commit-
tee thereof), or if considered necessary by the Comptroller General,
the General Accounting Office shall conduct audits and reviews to
assure compliance with the laws, rules, and regulations governing
employment in the executive branch and in the competitive service and
to assess the effectiveness and soundness of Federal personnel

management.
Report to “(b) the General Accounting Office shall prepare and submit an
President and annual report to the President and the Congress on the activities of
Congress. the Merit Systems Protection Board and the Office of Personnel

Management. The report shall include a description of—
‘(1) significant actions taken by the Board to carry out its func-
tions under this title ; and
“(2) significant actions of the Officc of Personnel Management,
including an analysis of whether or not the actions of the Office
are in accord with merit system principles and free from pro-
hibited personnel practices.

5 USC 2305. “§ 2305. Coordination with certain other provisions of law

“No provision of this chapter, or action taken under this chapter,
shall be construed to impair the authorities and responsibilities set
forth in section 102 of the National Security Act of 1947 (61 Stat, 495;
50 U.S.C. 403), the Central Intelligence Agency Act of 1949 (63 Stat.
208; 50 U.S.C. 403a and following), the Act entitled ‘An Act to pro-
vide certain administrative authorities for the National Securit
Agency, and for other purposes’, approved May 29, 1959 (73 Stat. 63;
50 U.S.C. 402 note) , and the Act entitled ‘An Act to amend the Internal
Security Act of 1950°, approved March 26, 1964 (78 Stat. 168; 50
U.S.C. 831-835).”.

(b) (1) The table of chapters for part III of title 5, United States
Code, is amended by adding after the item relating to chapter 21 the
following new item:

“23. Merit system principles. .. ... 2301”.

(2) Section 7153 of title 5, United States Code, is amended—

(A) by striking out “Physical handicap” in the catchline and
inserting in lieu thereof “Handicapping condition”; and

(B) by striking out “physical handicap” each place it appears
in the text and inserting in lieu thereof “handicapping condition”.

TITLE II—CIVIL SERVICE FUNCTIONS; PERFORMANCE
APPRAISAL; ADVERSE ACTIONS

OFFICE OF PERSONNEL MANAGEMENT

Skc. 201. (a) Chapter 11 of title 5, United Stat . )
to read as follows: ’ es Code, is amended
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“CHAPTER 11—OFFICE OF PERSONNEL MANAGEMENT

“Sec.

*1101. Oftice of Personnel Management.

“1102. Director; Deputy Director; Associate Directors.
“1103. Functions of the Director.

1104. Delegation of authority for personnel management.
*1105. Administrative procedure.

“§1101. Office of Personnel Management

“The Office of Personnel Management is an independent establish-
ment in the executive branch. The Office shall have an official seal,
which shall be judicially noticed, and shall have its principal office in
the District of Colummbia, and may have field offices in other appropri-
ate locations.

“§ 1102. Director; Deputy Director; Associate Directors

“(a) There is at the head of the Office of Personnel Managcment a
Director of the Office of Personnel Management appointed by the
President, by and with the advice and consent of the Senate. The term
of office of any individual appointed as Director shall be 4 years.

“(b) There is in the Office a Deputy Director of the Office of Person-
nel Management appointed by the President, by and with the advice
and consent of the genate. The Deputy Director shall perform such
functions as the Director may from time to time prescribe and shall act
as Director during the absence or disability of the Director or when
the office of Director is vacant.

“(¢) No individual shall, while serving as Director or Deputy Dircc-
tor, serve in any other office or position in the Government of the
United States except as otherwise provided by law or at the direction
of the President. The Director and Deputy Director shall not recom-
mend any individual for appointment to any position (other than
Deputy Director of the Office) which requires the advice and consent
of the Senate.

“(d) There may be within the Office of Personnel Management not
more than 5 Associate Directors, as determined from time to time by
the Director. Each Associate Director shall be appointed by the
Director.

“§1103. Functions of the Director

“(a) The following functions are vested in the Director of the Office
of Personnel Management, and shall be performed by the Director, or
subject to section 1104 of this title, by such employees of the Office as
the Director designates:

“(1) securing accuracy, uniformity, and justice in the functions
of the Office;

“(2) appointing individuals to be employed by the Office;

“(3) directing and supervising employees of the Office, dis-
tributing business among employees and organizational units of
the Office, and directing the internal management of the Office;

“(4) directing the preparation of requests for appropriations
for the Office and the use and expenditure of funds by the Office;

“(5) executing, administering, and enforcing—

“(A) the civil serviee rules and regulations of the President
and the Office and the laws governing the civil service ; and
“(B) the other activities of the Office including retirement
and classification activities;
except with respect to functions for which the Merit Systems Pro-
tection Board or the Special Counsel is primarily responsible;
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“(6) reviewing the operations under chapter 87 of this title;

“(7) aiding the President, as the President may re(‘:l:s'n n
preparing such civil service rules as the President prescribes, and
otherwise advising the President on actions which may be taken
to promote an efficient civil service and a systematic application
of the merit system principles, including recommending policies
relating to the selection, promotion, transfer, performance, pay,
conditions of service, tenure, and separation of employees; and

“(8) conducting, or otherwise providing for the conduct of
studies and research under chapter 47 of this title into methods of
assuring improvements in personnel management.

“(b) (1) The Director shall publish in the Federal Register general
notice of any rule or regulation which is proposed b};}t e Office and
the application of which does not af)p]y solely to the Office or its
employees. Any such notice shall include the matter required under
section 553(b) (1), (2),and (3) of thistitle.

%(2) The Director shall take steps to ensure that—

“(A) any proposed rule or regulation to which paragraph (1)
of this subsection applies is posted in offices of Federal agencies
maintaining copies OF the Federal personnel regulations; and

“(B) to the extent the Director determines a]?ropriate and
practical, exclusive representatives of employees affected by such
proposed rule or regulation and interested members of the public
are notified of such proposed rule or regulation.

%(3) Paragraphs (1) and (2) of this subsection shall not apply tv
any propostg rule or regulation which is temporary in nature and
which is necessary to be implemented expeditiously as a result of an
emergency.

“§1104. Delegation of authority for personnel management

“(a) Subject to subsection (b) (3) of this section—

“(1) the President may delegate, in whole or in part, authority
for personnel management functions, including authority for
competitive examinations, to the Director of the Office of Person-
nel Management; and

“(2) the Director may delegate, in whole or in part, any func-
tion vested in or delegated to the Director, including
authority for competitive examinations (except competitive
examinations for administrative law judges appointed under
section 3105 of this title), to the heads of agencies in the execu-
tive branch and other agencies employing persons in the com-
petitive service; b

except that the Director may not delegate authority for competitive
examinations with respect to positions that have requirements which
are common to agencies in the Federal Government. other than in
exceptional cases in which the interests of economy and efficiency
require such delegation and in which such delegation will not weaken
the application of the merit system principles.

“(b) (1) The Office shall establish standards which shall apply to
the activities of the Office or any other agency under authority cf:ele-
gated under subsection (a) of this section.

“(2) The Office shall establish and maintain an oversight program
to ensure that activities under any authority delegated under s‘t)xi.;c-
tion (a) of this section are in accordance with the merit system
principles and the standards established under paragraph (1) of
this subsection.
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%(8) Nothing in subsection ga) of this section shall be construed
as affecting the responsibility of the Director to prescribe regulations
;md to ensure compliance with the civil service laws, rules, and regu-
ations.

“(e) If the Office makes a written finding, on the basis of informa-
tion obtained under the program established under subsection (b) (2)
of this scction or otherwise, that any action taken by an agency
pursuant to authority delegated under subsection (a§(2) of this
section is contrary to any law, rule, or regulation, or is contrary to
any standard established under subsection (b) (1) of this section, the
agency involved shall take any corrective action the Office may
require.

“§1105. Administrative procedure

“Subject to section 1103(b) of this title, in the exercise of the func-
tions assigned under this chapter, the Director shall be subject to
subsections (b), (c), and (d) of section 553 of this title, notwith-
standing subsection (a) of such section 553.”.

(b) (1) Section 5313 of title 5, United States Code, is amended by
ingerting at the end thereof the following new paragraph:

“(24) Director of the Office of Personnel Management.”.

(2) Section 5314 of such title is amended by inserting at the end
thereof the following new paragraph:

“(68) Deputy Director of the Office of Personnel Manage-
ment.”.

(3) Section 5316 of such title is amended by inserting after para-
graph (121) the following:

“(122) Associate Directors of the Office of Personnel Manage-
ment (5).”. .

(c) (1) The heading of part TI of title 5, United States Code is
amended by striking out “THE UNITED STATES CIVIL SERV-
ICE COMMISSION™ and inserting in lieu thereof “CIVIL SERV-
ICE FUNCTIONS AND RESPONSIBILITIES”.

(2) The item relating to chapter 11 in the table of chapters for part
IT of such title is amended by striking out “Organization” and insert-
ing in lieu thereof “Office of Personnel Management”.

MERIT SYSTEMS PROTECTION BOARD AND SPECIAL COUNSEL

Skc. 202. (a) Title 5, United States Code, is amended by inserting
after chapter 11 the following new chapter:

“CHAPTER 12—MERIT SYSTEMS PROTECTION BOARD
AND SPECIAL COUNSEL
“Sec.

“1201. Appointment of members of the Merit Systems Protection Board.

“1202. Term of office ; filling vacancies ; removal.

*1203. Chairman ; Vice Chairman.

“1204. Special Counsel ; appointment and removal.

“1205. Powers and functions of the Merit Systems Protection Board and Special
Counsel.

“1206. Authority and responsibilities of the Special Counsel.

+1207. Hearings and decisions on complaints filled by the Special Counsel.

*1208. Stays of certain personnel actions.

*“1209. Information.

“§ 1201. Algoin(tlment of members of the Merit Systems Protection
oar

“The Merit Systems Protection Board is composed of 3 members

appointed by the President, by and with the advice and consent of

the Senate, not more than 2 of whom may be adherents of the same
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political ‘)art . The Chairman and members of the Board shall be
individuals who, by demonstrated ability, background, training, or
experience are especially qualified to carry out the functions of the
Board. No member of the Board may hold another office or position
in the Government of the United States, except as otherwise provided
by law or at the direction of the President. The Board shall have an
official scal which shall be judicially noticed. The Board shall have
its principal office in the District of Columbia and may have field
offices in other appropriate locations.

“§1202. Term of office, filling vacancies; removal

“(a) The term of office of each member of the Merit Systems Pro-
tection Board is 7 years.

“(b) A member appointed to fill a vacancy occurring before the end
of a term of office of his predecessor serves for the remainder of that
term. Any appointment to fill a vacancy is subject to the requirements
of section 1201 of this title.

“(c) Any member appointed for a 7-year term may not be reap-
pointed to any following term but may continue to serve beyond the
expiration of the term until a successor is appointed and has qualified,
except that such member may not continue to serve for more than one
year after the date on which the term of the member would otherwise
expire under this section.

‘(d) Any member may be removed by the President only for
inefficiency, neglect of duty, or malfeasance in office.

“§1203. Chairman; Vice Chairman

“(a) The President shall from time to time, appoint, by and with
the advice and consent of the Senate, one of the members of the Merit
Systems Protection Board as the Chairman of the Board. The Chair-
man is the chief executive and administrative officer of the Board.

“(b) The President shall from time to time designate one of the
members of the Board as Vice Chairman of the Board. During the
absence or disability of the Chairman, or when the office of Chairman
is vacant, the Vice Chairman shall perform the functions vested in the
Chairman.

“(c) During the absence or disability of both the Chairman and
Vice Chairman, or when the offices of Chairman and Vice Chairman
are vacant, the remaining Board member shall perform the functions
vested in the Chairman.

“§ 1204. Special Counsel; appointment and removal

“The Special Counsel of the Merit Systems Protection Board shall
be appointed by the President from attorneys, by and with the advice
and consent of the Senate, for a term of 5 years. A Special Counsel
appointed to fill a vacancy occurring before the end of a term of office
of his predecessor serves for the remainder of the term. The Special
Counsel may be removed by the President only for ineficiency, neglect
of duty, or malfeasance in office.

“§1205. Powers and functions of the Merit Systems Protection
Board and Special Counsel
“(a) The Merit Systems Protection Board shall—

_“(1) hear, adjudicate, or provide for the hearing or adjudica-
tion, of all matters within the jurisdiction of the Board under this
title, section 2023 of title 38, or any other law, rule, or regulation
and, subject to otherwise applicable provisions of law, take final
action on any such matter; ’




13

PUBLIC LAW 95-454—OCT. 13, 1978

“(2) order any Federal agency or employee to comply with
any order or decision issued by the Board under the authority
granted under para%\raph (1) of this subsection and enforce com-
pliance with any such order;

“ §3) conduct, from time to time, special studies relating to the
civil service and to other merit systems in the executive branch,
and report to the President and to the Congress as to whether
the public interest in a civil service free of prohibited personnel
practices is being adequately protected ; and

“(4) review, as iProvidcd in subsection (e) of this section, rules
and regulations of the Office of Personnel Management.

“(b) (1) Any member of the Merit Systems Protection Board, the
Special Counsel, any administrative law judge appointed by the Board
under section 3105 of this title, and any employee of the I3oard desig-
nated by the Board may administer oaths, examine witnesses, take dep-
ositions, and receive evidence.

“(2) Any member of the Board, the Special Counsel, and any
administrative law judge appointed by the Board under section 3105
of this title may-—

“(A) issue subFenas requiring the attendance and testimony
of witnesses and the production of documentary or other evidence
from any place in the United States or any territory or possession
thereof, the Commonwealth of Puerto Rico, or the District of
Columbia ; and

“(B) order the taking of depositions and order responses to
written interrogatories.
“ 3LeWitnesses (whether appearing vohmtarily or under subpena)
shal gaid the same fee and mileage allowances which are paid
subpenaed witnesses in the courts of the United States.

“(c) In the case of contumacy or failuré to obey a subpena issued
under subsection (b)(2) of this section, the United States district
court for the judicial district in which the person to whom the subpena
is addressed resides or is served may issue an order requiring such
person to appear at any designated place to testify or to produce
documentary or other evidence. Any failure to obey the order of the
court may be punished by the court as a contempt thereof.

“(d) (1) In any proceeding under subsection ?a) (1) of this section,
any member of the Board may request from the Director of the Office
of Personnel Management an advisory opinion concerning the inter-
pretation of any rule, regulation, or other policy directive promul-
gated by the Office of Personnel Management.

“(2) In enforcing compliance with any order under subsection (a)
(2) of this section, the Board may order that any employee charged
with complying with such order, other than an employee appointed
b{ the President by and with the advice and consent of the Senate,
shall not be entitled to receive payment for service as an employee
during any period that the order has not been complied with. ’Fhe
Board shall certify to the Comptroller General of the United States
that such an order has been issued and no payment shall be made out
olf.dthe Treasury of the United States for any service specified in such
order.

“(3) In carrying out any study under subsection (a)(3) of this
section, the Board shall make such inquiries as may be necessary and
unless otherwise prohibited by law, shall have access to personnei
records or information collected by the Office and may require addi-
tional reports from other agencies as needed.
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“(e) (1) At any time after the effective date of any rule or regula-
tion issued by the Director in carrying out functions under section
1103 of this title, the Board shall review any provision of such rule
or regulation—

«“ £A on its own motion;
“(B) on the granting by the Board, in its sole discretion, of
any petition for such review filed with the Board by any interested
rson, after consideration of the petition by the Board; or

“(C) on the filing of a written complaint by the Special Coun-
sel requesting such review.

%(2) In reviewing any provision of any rule or regulation pursuant
to this subsection the Board shall declare such provision—

“(A) invalid on its face, if the Board determines that such
provision would, if implemented by any agency, on its face,
require any employee to violate section 2302 of this title; or

(B) invalidly implemented by any agency, if the Board deter-
mines that such provision, as it has been implemented by the
agency through any personnel action taken by the agency or
through any policy adopted by the agency in conformity with

such provision, has required any employee to violate section 2302

(b) of this title.

“(8) (A) The Director of the Officc of Personnel Management, and
the head of any agency implementing any provision of any rule or reﬁ-
ulation under review pursuant to this subsection, shall have the right
to particixate in such review.

“(B) Any review conducted by the Board pursuant to this sub-
section shall be limited to determining—

“ }1) the validity on its face of the provision under review; and

“(i1) whether the provision under review has been validly
implemented.

%(C) The Board shall require any agency—

“(i) to cease compliance with any provisions of any rule or
regulation which the Board declares under this subsection to be
invalid on its face; and

“(ii) to correct any invalid implementation by the agency of
any provision of any rule or regulation which the Board declares
under this subsection to have been invalidly implemented by the

agency.

“(f) The Board may delegate the performance of any of its admin-
istrative functions under this title to any employee of the Board.

“(g) The Board shall have the authority to prescribe such regula-
tions as may be necessary for the performance of its functions. The
Board shall not issue advisory opinions. All regulations of the Board
shall be published in the Federal Register.

“(h) Except as provided in section 518 of title 28, relating to litiga-
tion before the Supreme Court, attorneys designateé by the Chairman
of the Board may appear for the Board, and represent the Board, in
any civil action brought in connection with any function carried out
by the Board Kursuant to this title or as otherwise authorized by law.

“(i) The Chairman of the Board may appoint such personnel as
may be necessary to perform the functions oP 3:; Board. y appoint,-
ment made under this subsection shall comply with the provisions of
this title, except that such appointment s]{’afl not be subject to the
approval or supervision of the Office of Personnel Management or the

xecutive Office of the President (other than approval required under
section 3324 or subchapter VIII of chapter 33 of this tilt.;g
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“(j) The Board shall prepare and submit to the President, and, at
the same time, to the appropriate committees of Congress, an annual
budget of the expenses and other items relating to the Board which
shall, as revised, be included as a separate item in the budget required
to be transmitted to the Congress under section 201 of the Budget and
Accounting Act, 1921 (31 U.S.C. 11). .

“(k) The Board shall submit to the President, and, at the same time,
to each House of the Congress, any legislative recommendations of
the Board relating to any of its functions under this title.

“§ 1206. Authority and responsibilities of the Special Counsel

“(a) (1) The Special Counsel shall receive any alleﬁntion of a pro-
hibited personnel practice and shall investigate the allegation to the
extent necessary to determine whether there are reasonable grounds to
believe that a prohibited personnel practice has occurred, exists, or is
to be taken.

“(2) If the Special Counsel terminates any investigation under
paragraph (1) of this subsection, the Special Counsel shall prepare
and transmit to any person on whose allegation the investigation was
initiated a written statement notifying the person of the termination
of the investigation and the reasons therefor.

“(3) In addition to authority granted under paragraph (1) of this
subsection, the Special Counsel may, in the absence of an al eiation,
conduct an investigation for the purpose of determining whether
there arc reasonable grounds to believe that a prohibited personnel
practice has occurred, exists, or is to be taken.

“(b) ( 1; In any case involving—

“(A) any disclosure of information by an employee or ap[lh)]i-
cant for employment which the employee or applicant reasonably
believes evidences—

«“ éi) a violation of any law, rule, or regulation ; or

“(i1) mismanagement, a gross waste of funds, an abuse
of authority, or a substantial and specific danger to public
health or safety;

if the disclosure is not zpeciﬁcally prohibited by law and if the

information is not specifically required by Executive order to be

kept secret in the interest of national defense or the conduct of

foreign affairs; or

“(B) a disclosure by an emploiee or applicant for employ-
ment to the Special Counsel of the Merit Systems Protection
Board, or to the Inspector General of an agency or another
employee designated by the head of the agency to receive such
disclosures of information which the employee or applicant rea-
sonably believes evidences—

“ ?} a violation of any law, rule, or regulation; or
“(i1) mismanagement, a gross waste of funds, an abuse of
authority, or a substantial and specific danger to public health

or safety;
the identity of the employee or applicant msg not be disclosed without
the consent of the emplt:lvlee or applicant during any investigation
under subsection (a) of this section or under pangraph (3) of this
subsection, unless the Special Counsel determines that the disclosure
of the identity of the em&lo or applicant is necessary in order to
carry out the functions of egee ial Eounsel

1"‘1& Whenever the Special Counsel receives information of the
tyfwe escribed in Paragnph. (1) of this subsection, the Special Coun-
sel shall promptly transmit such information to the appropriate
agency head.

92 STAT. 1125
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%(3) (A) In the case of information received by the Special %ousnsel
under paragraph (1) of this section, if, after such review as the Spe-
cial Counsel determines practicable (but not later than 13 days a N :
the receipt of the information), the Special Counsel determines t! la
there is a substantial likelihood that the information discloses a viola-
tion of any law, rule, or regulation, or gxllsmanagen}enté gross W”ﬁ”
of funds, abuse of authority, or substantial and specific danger to the
public health or safety, the Special Counsel may, to the extent ro}
vided in subparagraph (B) of this paragraph, require the head o
the agency to— . L . . d

“(1) conduct an investigation of the information and any
related matters transmitted by the Special Counsel to the head
of the agency; and )

‘;&ii) submit a written re;égrt setting forth the findings of the
head of the agency within 60 days after the date on which the

information is transmitted to the head of the agency or w1tlpn
(a)r(l)y lor;ger period of time agreed to in writing by the Special
unsel.

“(B) The Special Counsel may require an agency head to conduct
an invgstigatioge:nd submit a wn{ten report unlﬁzr sulgparagragh éA)
of this paragraph only if the information was transmitted to the Spe-
cial Counsel by— .

(i) any employee or former employee or applicant for employ-
ment in t{e agency which the information concerns; or .

“ (iRl any employee who obtained the information in connection
with the performance of the employee’s duties and responsibilities.

“(4) An{ report required under paragraph &3) (A) of this sub-
section shall be reviewed and signed by the head of the agency and
shall include—

*(A) a summary of the information with respect to which the
investigation was initiated ;

“(B) a description of the conduct of the investigation;

“(C) a summary of any evidence obtained from the investiga-
tion;

“(b) a listing of any violation or apparent violation of any
law, rule, or regulation; and

“(E) a description of any corrective action taken or planned as
a result of the investigation, such as—

‘(i) changes in agency rules, regulations, or practices;

“?l) the restoration of any aggrieved empioyee;
“(ii1) disciplinary action against any employee ; and
“(iv) referral to the Attorney General of any evidence of
Y :)cﬂmal ;r‘iolation.h 11 be sub

* y such report sha submitted to the Congress, to th
President, and to the Special Counsel for transmittal to the complain?
ant. Whenever the Special Counsel does not receive the report of the
agency head within the time prescribed in paragraph (3)(A) (ii

gency i ! paragraph (3) (A) (ii)
of this subsection, the Special Counsel may transmit a copy of the
information which was transmitted to the agency head to tgne Presi-
dent and to the Congress together with a statement noting the failure
of the head of the agency to file the required report.

b “(B) Inany casein Whltc'h et\'_idencedof a criminal violation obtained

y an agency in an investigation mder paragraph i
section is referred to the Attorney Gener: !l)— graph (3) of this sub-

‘:i(i) the report shall not be transmitted to the complainant ;
an
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%(ii) the agency shall notify the Office of Personnel Manage-
ment and the Office of Management and Budget of the referral.
%(6) Upon receipt of any report of the head of any agency required
under paragraph (3) (A) (‘ii) of this subsection, the Special Counsel
shall review the report and determine whether—
‘;(A) the findings of the head of the agency appear reasonable;
an
“(B) the agency’s report under paragraph (3) (A) (ii) of this
subsection contains the information required under paragraph
(4) of this subsection.

“(7) Whenever the Special Counsel transmits any information to
the head of the agency under paragraph (2) of this subsection but
does not require an investigation under paragraph (327 of this sub-
section, the head of the agency shall, within a reasonable time after
the information was transmitted, inform the Special Counsel, in writ-
ing, of what action has been or is to be taken and when such action
will be completed. The Special Counsel shall inform the complainant
of the report of the agency head.

“(8) Except as s%eciﬁcally authorized under this subsection, the
provisions of this subsection shall not be considered to authorize dis-
closure of any information by any agency or any person which is—

“(A) specifically prohibited from disclosure by any other pro-
vision of law; or

“(B) specifically required by Executive order to be kept secret
in the Interest of national defense or the conduct of foreign affairs.

“(9) In any case under subsection (b) Sl) (B) of this section involv-
ing foreign intelligence or counterintelligence information the dis-
closure of which is specifically prohibited by law or by Executive
order, the Special Counsel shall transmit such information to the
Permanent Select Committee on Intelligence of the House of Repre-
sentatives and the Select Committee on Intelligence of the Senate.

“(c)(l)(Aé If, in connection with any investigation under this
section, the Special Counsel determines that there are reasonable
grounds to believe that a irohibited personnel practice has occurred
exists, or is to be taken which requires corrective action, the Speciaf
Counsel shall report the determination together with any findings or
recommendations to the Board, the agency involved, and to the Office,
and may report the determination, findings, and recommendations to
the President. The Special Counsel may include in the report recom-
mendations as to what corrective action should be taken.

“(B) If, after a reasonable period, the agency has not taken the

corrective action recommended, the Special Counsel may request the
Board to consider the matter. The Board may order such corrective
action as the Board considers appropriate, after opportunity for
comment by the agency concerned and the Office of Personnel
Management.
_“(2)(A) If, in connection with any investigation under this sec-
tion, the Special Counsel determines tl’;at there is reasonable cause to
believe that a criminal violation by an employee has occurred, the
Special Counsel shall report the determination to the Attorney Gen-
eral and to the head of the agency involved, and shall submit a copy
of the report to the Director of the Office of Personnel Management
and the Director of the Office of Management and Budget.

“(B) In any case in which the Special Counsel determines that
there are reasonable grounds to believe that a prohibited })ersonnel
practice has occurred, exists, or is to be taken. the Special Counsel
may proceed with any investigation or proceeding instituted under

92 STAT. 1127
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this section notwithstanding that the alleged violation has been
reported to the Attorney General. i .

“(3) If, in connection with any investigation under this section, the
Special Counsel determines that there is reasonable cause to belicve
that any violation of any law, rule, or regulation has occurred which
is not referred to in paragraph (1) or (2) of this subsection, the
violation shall be reported to the head of the agency involved. The
Special Counsel shall require, within 30 days of the receipt of the
report by the agency, a certification by the head of the agency which
states—

“(A) that the head of the agency has personally reviewed the
report; and

“(B) what action has been, or is to be, taken, and when the
action will be completed.

“(d) The Special Counsel shall maintain and make available to the
public a list of noncriminal matters referred to heads of agencies
un(%fr subsections (b) (3) (A) and (c)(3) of this section, together
with—

“(1) reports by the heads of agencies under subsection (b%s(i)
(A) of this section, in the case of matters referred under subsec-
tion (b) ; and .

%(2) certifications by heads of agencies under subsection (c)
(3). in the case of matters referred under subsection (c). .

The Special Counsel shall take steps to ensure that any such public
list does not contain any information the disclosure of which is pro-
hibited by law or by Executive order requiring that information be
kept secret in the interest of national defense or the conduct of foreign
aflairs.

“(e) (1) In addition to the authority otherwise provided in this
section, the Special Counsel shall, except as provided in paragraph
(2) of this subsection, conduct an investigation of any allegation
concerning—

«(A) political activity prohibited under subchapter III of
chapter 73 of this title, relating to political activities by Federal
employees; - . .

“(B) political activity prohibited under chapter 15 of this title,
relating to political activities by certain State and local officers
and employees;

%(C) arbitrary or capricious withholding of information pro-
hibited under section 552 of this title, except that the Special
Counsel shall make no investigation under this subsection of any
withholding of foreign intelhﬁence or counterintelligence infor-
mation the disclosure of which is specifically prohibited by law

or by Executive order;

“ { D) activities prohibited by any civil service law, rule, or regu-

lation, including any activity relating to political intrusion in
rsonnel decisionmaking; and

“(E) involvement by any employee in any prohibited discrimi-
nation found by any court or appropriate administrative authority
to have occurred in the course of any personnel action.

%(2) The Special Counsel shall ma?(e no investigation of an
allegation of any prohibited activity referred to in paragraph (1) (D{
or (1) (E) of this subsection if the Special Counsel'determines that the
allegation may be resolved more appropriately under an administra-
tive appeals procedure.

“(f) During any investigation initiated under this section, no dis-
ciplinary action shall be taken against any employee for any alleged
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prohibited activity under investigation or for any related activity
without the ;pproval of the SpecisfaCounsel.

“(g) (1) Except as provided in paragraph (2) of this subsection, if
the Special Counsel determines that disciplinary action should be
taken against any employee—

ol ¢ A; after any investigation under this section, or

“(B) on the basis of any knowing and willful refusal or failure

by an employee to comply with an order of the Merit Systems

rotection Board,
the Special Counsel shall Frepare a written complaint against the
employee containing his determination, together with a statement of
supporting facts, and present the complaint and statement to the
employee and the Merit Systems Protection Board in accordance with
section 1207 of this title.

*(2) In the case of an employee in a confidential, policy-making,

licy-determining, or policy-advocating position appointed by the
F)residont, by and with the advice and consent of the Senate (other
than an individual in the Foreign Service of the United States), the
complaint and statement referred to in paragraph (ll) of this sub-
section, together with any response by the employee, shall be presented
to the President for appropriate action in lieu of being presented
under section 1207 of this title. .

“(h) If the Special Counsel believes there is a pattern of prohibited
personnel practices and such practices involve matters which are not
otherwise appealable to the Board under section 7701 of this title, the
Special Counsel may seek corrective action by filing a written com-

aint with the Board against the agency or employee involved and the

ard shall order such corrective action as the Board determines
necessary.

“(1) ﬁ\e Special Counsel may as a matter of right intervene or other-
wise participate in any proceeding before the Merit Systems Protec-
tion Board. except that the Special Counsel shall comply with the
rules of the Board and the Special Counsel shall not have any right of
judicial review in connection with such intervention.

%(j) (1) The Special Counsel may appoint the legal, administrative,
and support personnel necessary to perform the functions of the Spe-
cial Counsel.

“(2) Any appointment made under this subsection shall comply with
the provisions of this title, except that such appointment shall not be
subject to the approval or supervision of the Office of Personnel Man-
agement or the Executive Office of the President (other than approval
rp?u)ired under section 3324 or subchapter VIII of. chapter 33 of this
title).

“(k) The Special Counsel may prescribe regulations relating to the
receipt and investigation of matters under the jurisdiction of the Spe-
cial Counsel. Such regulations shall be published in the Federal

1ster.

“(1) The Special Counsel shall not issue any advisory opinion con-
cerning any law, rule, or regulation (other than an advisori; opinion
concerning chapter 15 or subchapter 111 of chapter 73 of this title).

“(m) The Special Counsel shaﬁ)submit an annual report to the Con-
gress on the activities of the Special Counsel, including the number,
types, and disposition of allegations of prohibited personnel practices

led with it, investigations conducted by it, and actions initiated by
it before the Board, as well as a description of the recommendations
and reports made by it to other agencies pursuant to this section, and
the actions taken by the agencies as a result of the reports or recom-
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mendations. The report required by this subsection shall include what-
ever recommendations for legislation or other action by Congress the
Special Counsel may deem appropriate.

“§1207. Hearings and decisions on complaints filed by the Special
Counsel

“(a) Any employee against whom a complaint has been presented
to the Merit Systems Protection Board under section 1206(g) of this
title is entitled to— )

(1) a reasonable time to answer orally and in writing and to
furnish aftidavits and other documentary evidence in support of
the answer;

“(2) be represented by an attorney or other representative;

“(3) a hearing before the Board or an administrative law judge
qupognted under section 3105 of this title and designated by the

oard ;

“(4 "have a transcript kept of any hearing under paragraph
(3) of this subsection ; and

“(5) a written decision and reasons therefor at the carliest prac-
ticable date, including a copy of any final order imposing discipli-
nary action.

“(b) A final order of the Board may impose disciplinary action
consisting of removal, reduction in grade, debarment from Federal
employment for a period not to exoeeg 5 years, suspension, reprimand,
or an assessment of a civil penalty not to exceed $1,000.

“(c) There may be no administrative appeal from an order of the
Board. An employee subject to a final order imposing disciplinary
action under this section may obtain judicial review of the order in
the United States court of appeals for the judicial eircuit in which the
emplovee resides or is employed at the time of the action.

“(d) In the case of any State or local officer or employee under
chapter 15 of this title, the Board shall consider the case in accord-
ance with the provisions of such chapter.

“§1208. Stays of certain personnel actions

“(a) (1) The Special Counsel may request any member of the Merit
Systems Protection Board to order a stay of any personnel action for
15 calendar days if the Special Counsel determines that there are rea-
sonable grounds to believe that the personnel action was taken, or is to
be taken, as a result of a prohibited personnel practice.

“(2) Any member of the Board requested by the Special Counsel to
order a stay under paragraph (1) of this subsection shall order such
stay unless the member determines that, under the facts and circum-
stances involved, such a stay would not be appropriate.

“(3) Unless denied under paragraph (2) of this subsection, any stay
under this subsection shall be granted within 3 calendar days (exclud-
ing Saturdays, Sundays, and legal holidays) after the date of the
request for the stay by the Special Counsel.

(b) Any member of the Board may, on the request of the Special
Counsel, extend the period of any stay ordered under subsection a) of
this section for a period of not more than 30 calendar days.

“(c) The Board may extend the period of any stay granted under
subsection (a) of this section for any period which the Board considers
appropriate, but only if the Board concurs in the determination of the

ial Counsel undey such subsection, after an o portunity is pro-
vided for oral or written comment by the Special Counsel and the
agency involved. )
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“$ 1309, Information

“(a) Notwithstanding any other provision of law or any rule, regu-
lation or policy directive, any member of the Board, or any employee
of the Board designated h\- the Board, may transmit to the Congress
on the request of any commniittee or subcommittee thereof, by report,
testimony, or otherwise, information and views on functions, respon-
sibilities, or other matters relating to the Board, without review, clear-
ance, or approval by any other administrative authority.

“(b) The Board shall submit an annual report to the President and
the Congress on its activities, which shall include a description of
significant actions taken by the Board to carry out its functions under
this title. The report shall also review the significant actions of the
Office of Personnel Management, including an analysis of whether the
actions of the Office of Personnel Management are in accord with merit
system principles and free from prohibited personnel practices.”.

(b) Any term of oftice of any member of the Merit Systems Protec-
tion Board serving on the effective date of this Act shall continue in
effect until the term would expire under section 1102 of title 3, United
States Code, as in effect immediately before the effective date of this
Act, and upon expiration of the term, appointments to such office shall
be made under sections 1201 and 1202 of title 5, United States Code
(as added by this section).

(¢) (1) Section 5314(17) of title 5, United States Code, is amended
by striking out “Chairman of the United States Civil Service Commis-
sion” and inserting in lieu thereof “Chairman of the Merit Systems
Protection Board”.

(2) Section 5315(66) of such title is amended by striking out “Mem-
bers, United States Civil Service Commission” and inserting in lieu
thereof “Members, Merit Systems Protection Board”.

(3) Section 5315 of such title is further amended by adding at the
end thereof the following new paragraph:

“(123) Special Counsel of the Merit Systems Protection
Board.”.
(4) Paragraph (99) of section 5316 of such title is hereby repealed.
d) The table of chapters for part IT of title 5. United States Code.
is nmended by inserting after the item relating to chapter 11 the follow-
Ing new item:
“12. Merit Systems Protection Board and Special Counsel

PERFORMANCE APPRAISAL

Skc. 203. (a) Chapter 43 of title 5, United States Code, is amended
to read as follows:

“CHAPTER 43—PERFORMANCE APPRAISAL

“SUBCHAPTER T—GENERAL PROVISIONS
“4301. Definitions.
“4302. Establishment of performance appraisal systems.
“4303. Actions based on unacceptable performance.

“4304. Responsibilities of Office of Personnel Management.
“4805. Regulations.

“§ 4301. Definitions
“For the purpose of this subchapter—

“(1) ‘agency’ means—
‘(A) an Executive agency:

92 STAT. 1131

5 USC 1209.

Report to
President and
Congress.

5 USC 1201 note.

5 USC 5315.

5 USC 5316.

5 USC 4301.



22

92 STAT. 1132 PUBLIC LAW 95-454—OCT. 13, 1978

“(B) the Administrative Office of the United States Courts;
d

an
“(C) the Government Printing Office;
but does not include—
“(i) a Government corporation; .
“(i1) the Central Intelligence Agency, the Defense Intelli-
gence Agency, the Nationa] Security Agency, or any Execu-
tive agency or unit thereof which is designated by the
President and the principal function of which is the conduct
of foreign intelligence or counterintclligence activities; or
“(iii) the General Accounting Office; .
“(2) ‘employee’ means an individual employed in or under an
agency, but does not include— L.
“(A) an employee outside the United States who is paid
in accordance with local native prevailing wage rates for the
area in which employed;
s “(B) an individual in the Foreign Service of the United
tates;
“(C) a physician, dentist, nurse, or other employee in the
Department of Medicine and Surgery, Veterans’ Administra-
38 USC 4101 e tion whose pay is fixed under chapter 73 of title 38;
seq. “(D) an administrative law judge appointed under sec-
tion 3105 of this title;
“(E) an individual in the Senior Executive Service;
“ﬁF; an individual appointed by the President; or
“(G) an individual occupying a position not in the competi-
tive service excluded from coverage of this subchapter by
regulations of the Office of Personnel Management; and
“(3) ‘unacceptable performance’ means performance of an
employee which fails to meet established performance standards
in one or more critical elements of such employee’s position.

5 USC 4302. “§ 4302. Establishment of performance appraisal systems

“(a) Each agency shall develop one or more performance appraisal
systems which—
“(1) provide for periodic appraisals of job performance of
emPloyees; . .
“(2) encourage employee participation in establishing per-
formance standards; and
“(3) use the results of performance appraisals as a basis for
training, rewarding, reassigning, promoting, reducing in grade,
retaining, and removing employees;
“(b) Under regulations which the Office of Personnel Management
shall prescribe, each performance appraisal system shall provide for—
“(1) establishing performance standards which will, to the
maximum extent feasible, permit the accurate evaluation of job
performance on the basis of objective criteria ‘)which may include
the extent of courtesy demonstrated to the public) related to the
job in question for each employee or position under the system;
“(2) as soon as practicable, but not later than October 1, 1981,
with respect to initial appraisal periods, and thereafter at the
beginning of each following appraisalferiod, communicating to
each employee the performance standards and the critical elements
of“t?e)emp]oyee’s posit}ion; . q
3) evaluating each employee during the appraisal period on
such standards; " P £ PP period
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“(4) recognizing and rewarding employees whose performance
so warrants;

“(5) assisting employecs in improving unacceptable perform-
ance; and

%(6) reassigning, reducing in grade, or removing employees who
continue to ﬁave unacceptable performance but only after an
opportunity to demonstrate acceptable performance.

“§ 4303. Actions based on unacceptable performance 5 USC 4303.
“(a) Subject to the provisions of this section, an agency may reduce Removal or
in grade or remove an employee for unacceptable performance. reduction in

“(b) (1) An employee whose reduction in grade or removal is pro- 8rade.
posed under this section is entitled to—
“(A) 30 days’ advance written notice of the proposed action Notice.
which identifies—
“(i) specific instances of unacceptable performance by the
employee on which the proposed action is based; and
(ii) the critical elements of the employee’s position
involved in each instance of unacceptable performance;

“(B) be represented by an attorney or other representative ; Representation.
“(C) a reasonable time to answer orally and in writing; and
“(D) a written decision which— Written decision.

“(i) in the case of a reduction in grade or removal under
this section, specifies the instances of unacceptable perform-
ance by the employee on which the reduction in grade or
removal is based, and

“(ii) unless proposed by the head of the agency, has been
concurred in by an employee who is in a higher position than
the employee who proposed the action.

“(2) An agency may, under regulations prescribed by the head of Extension of
such agency. extend the notice period under subsection (b) (1) (A) of notice.
this section for not more than 30 days. An agency may extend the
notice period for more than 30 days only in accordance with regula-
tions issued by the Office of Personnel Management.

“(c) The decision to retain, reduce in grade, or remove an employee—

“(1) shall be made within 30 days after the date of expiration
of the notice period, and

“(2) in the case of a reduction in grade or removal, may be
based only on those instances of unacceptable performance by the
employee—

“(A) which occurred during the 1-year period ending on
the date of the notice under subsection (b)(1)(A) of this
section in connection with the decision; and

“(B) for which the notice and other requirements of this
section are complied with.

“(d) If, because of performance improvement by the employee dur-
ing the notice period, the employee is not reduced in grade or removed,
and the employee’s performance continues to be acceptable for 1 year
from the date of the advance written notice provided under snbsection
(b) (1) (A) of this section, any entry or other notation of the unac-
ceptable performance for which the action was proposed under this
section shall be removed from any agency record relating to the
employee.

“(e) Any employee who is a preference eligible or is in the com-
petitive service and who has been reduced in grade or removed under
this section is entitled to appeal the action to the Merit Systems Protec-
tion Board under section 7701 of this title. Post. p. 1138.
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“(f) This section does not apply to— .

“(1) the reduction to the grade previously held of a supervisor
or manager who has not completed the probationary period under
section 3321(a) (2) of this title,

“(2) the reduction in grade or removal of an employee in the
competitive service who 1s serving a probationary or trial period
under an initial appointment or who has not completed 1 year of
current continuous employment under other than a temporary
ap&)ointment limited to 1 year or less, or i

(3) the reduction in grade or removal of an employee in the
excepted service who has not completed 1 year of current con-
tinuous employment in the same or similar positions.

“§ 4304. Responsibilities of the -Office of Personnel Management
“(a) The Office of Personnel Management shall make technical

assistance available to agencies in the development of performance

apgraisal syl§tems. .

(b) (1) The Oflice shall review each performance appraisal system
developed by any agency under this section and determine whether
the performance appraisal system meets the requirements of this
subchapter.

“(2) The Comptroller General shall from time to time review on
a selected basis performance appraisal systems established under this
subchapter to determine the extent to which any such system meets the
requirements of this subchapter and shall periodically report its find-
ings to the Office and to the Congress.

“(3) If the Office determines that a system does not meet the require-
ments of this subchapter (including regulations prescribed under
section 4303), the Office shall direct the agency to implement an appro-
priate system or to correct operations under the system, and any such
agency shall take any action so required.

“§ 4305. Regulations

“The Office of Personnel Management may prescribe regulations to
carry out the purpose of this subchapter.”,

(b) The item relatiné to-chapter 43 in the chapter analysis for part
IIT of title 5, United States Code, is amended by striking out “Per-
formance Rating” and inserting in lieu thereof “Performance
Appraisal”. ‘

ADVERSE ACTIONS

Skc. 204. (a) Chapter 75 of title 5, United States Code, is amended
by striking out subchapters I, II. and 111 and inserting in lieu thereof
the following:

“SUBCHAPTER I—SUSPENSION FOR 14 DAYS OR LESS

“§ 7501. Definitions
“For the purpose of this subchapter—

“(1) ‘employee’ means an individual in the competitive service
who is not serving a probationary or trinl period under an initial
appointment or who has completed 1 year of current continuous
employment in the same or similar positions under other than a
temporary appointment limited to 1 year or less; and

. “(2) ‘suspension’ means the placing of an employee, for dis-
ciplinary reasons, in a temporary status without duties and pay.
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“§87502. Actions covered 5 USC 7502.

“This subchapter applies to a suspension for 14 days or less, but Post p. 1137.
does not apply to a suspension under section 7521 or 7532 of this title 5 USC 7532
or any action initiated under section 1206 of this title. Ane, p. 1125.

“§7503. Cause and procedure

“(a) Under lations prescribed by the Office of Personnel Man-
agement, an employce may he suspended for 14 days or less for such
cause as will promote the efficiency of the service (including discourte-
ous conduct to the public confirmed by-an immediate supervisor’s
report of four such instances within any one-year period or any other
pattern of discourteous conduct).

“(b) An emp10{ee against whom a suspension for 14 days or less
is proposed is entitled to—

“(1) an advance written notice stating the specific reasons for Notice.
the proposed action;
“(2) a reasonable time to answer orally and in writing and to
furnish affidavits and other documentary evidence in support of
the answer:
“(3) be represented by an attorney or other representative; and Representation.
“(4) a wntten decision and the specific reasons therefor at the
earliest practicable date.

“(c) Copies of the notice of proposed action, the answer of the Availability of
employee if written, & summary Elereof if made orally, the notice of information.
decision and reasons therefor, and any order effecting the suspension,
together with any supporting materal, shall be maintained by the
agency and shall be furnished to the Merit Systems Protection Board
upon its request and to the employee affected upon the employee’s
request.

“87504. Regulations 5 USC 7504.

“The Office of Personnel Management may prescribe regulations to
carry out the purpose of this subchapter.

“SUBCHAPTER II—REMOVAL, SUSPENSION FOR MORE
THAN 14 DAYS, REDUCTION IN GRADE OR PAY, OR
FURLOUGH FOR 30 DAYS OR LESS

“§ 7511. Definitions; application 5USC 7511
“(a) For the purpose of this subchapter—
“(1) ‘employee’ means—
“(A) an individual in the competitive service who is not
serving a probationary or trial period under an initial
appointment or who has completed 1 year of current contin-
uous employment under other than a temporary appointment
limited to 1 year or less; and
“(B) a preference eligible in an Executive agency in the
excepted service, and a preference eligible in the United
States Postal Service or the Postal Rate Commission, who has
completed 1 year of current continuous service in the same or
similar positions;
“(2) ‘suspension’ has the meaning as set forth in section 7501 (2)
of this title; Ante, p. 1134.
“(3) ‘grade’ means a level of classification under a position
classification system;
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“(4) ‘pay’ means the rate of basic pay fixed by law or adminis-
trative action for the position held by an employee ; and

%(5) ‘furlough’ means the placing of an employee in a tempo-
rary status without duties and pay because of lack of work or
funds or other nondisciplinary reasons.

“(b) This subchapter does not apply to an employee— .

(1) whose appointment is made by and with the advice and
consent of the Senate; .

“(2) whose position has been determined to be of a confidential,
potlicyl;determming, policy-making or policy-advocating char-
acter by—

4 (A) the Office of Personnel Management for a position
that it has excepted from the competitive service; or
“(B) the President or the head of an agency for a position
which is excepted from the competitive service by statute.
“(c) The Office may provide for the application of this subchapter
to any position or grouﬂ o(f)gositions excepted from the competitive
service by regulation of the Office.
“§7512. Actions covered
“This subchapter applies to—
“(l; aremoval ;
“(2) a suspension for more than 14 days;
“(8) a reduction in grade;
“(4) a reduction in pay ; and
“(5) a furlough of 30 days or less;
but does not apply to—
“(A) a suspension or removal under section 7532 of this title,
“(B) a reduction-in-force action under section 8502 of this title,
“(C) the reduction in grade of a supervisor or manager who
has not completed the probationary period under section 3321 (a)
(2) of this title if such reduction is to the grade held immediately
before becoming such a supervisor or manager,
t't‘;( D) a reduction in grade or removal under section 4303 of this
itle, or
“(E) an action initiated under section 1206 or 7521 of this title.

“§7513. Cause and procedure

“(a) Under regulations prescribed by the Office of Personnel Man-
agement, an agency may take an action covered by this subchapter
against an employee only for such cause as will promote the efficiency
of the service.
to“—(b) An employee against whom an action is proposed is entitled

“(1) at least 30 days’ advance written notice, unless there is
reasonable cause to believe the employee has committed a crime
for which a sentence of imprisonment may be imposed, stating the
specific reasons for the proposed action ;

*(2) a reasonable time, but not less than 7 days, to answer orally
and in writing and to furnish affidavits and other documentary
evidence in support of the answer;

“(8) be represented by an attorney or other representative ; and

“(4) a written decision and the specific reasons therefor at the
earliest practicable date.

“((;,)e A!i .agenfcy may dggyld%:) lt> regula;liion, for a hearing which
may be in lieu of or in addition e opportunity to answer i
under subsection (b) (2) of thissection. provided
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“(d) An employee against whom an action is taken under this sec-
tion 1s entitled to appetﬁ'l to the Merit Systems Protection Board under
section 7701 of this title. .

“(e) Copies of the notice of proposed action, the answer of the
employee when written, a summary thereof when made orally, the
notice of decision and reasons therefor, and any order effecting an
action covered by this subchapter, together with ang'esupportin mate-
rial, shall be maintained by the agency and shall be furnished to the
Board upon its request and to the employee affected upon the
employee’s request.

“87514. Regulations

“The Office of Personnel Management may prescribe regulations to
carry out the purpose of this subchapter, exoeBt as it concerns any
matter with respect to which the Merit Systems Protection Board may
prescribe regulations.”.

“SUBCHAPTER III—ADMINISTRATIVE LAW JUDGES

“g§ 7521. Actions against administrative law judges

“(a) An action may be taken ugainst an administrative law jud
ugpqugted under section 3105 of this title by the agency in which the
administrative law judge is employed only for goo?l cause established
and determined by the Merit Systems Protection Board on the record
after opportunity for hearing before the Board.

“(b) The actions covered by this section are—

“(1) a removal;
“(2) a suspension;
“(3) a reduction in grade;
“(4) a reduction in pay; and
“(5) a furlough of 30 days or less;
but do not include—
“(A) a suspension or removal under section 7532 of this title;
“(B) a reduction-in-force action under section 3502 of this title;
or
“(C) any action initiated under section 1206 of this title.”.

(b) So much of the analysis for chapter 75 of title 5. United States
Code. as precedes the items relating to subchapter IV is amended to
read as follows:

“CHAPTER 75—ADVERSE ACTIONS

w “SUBCHAPTER I—SUSPENSION OF 14 DAYS OR LESS

“7501. Definitions.

“7502. Actlons covered.
“7613. Cause and procedure.
“7504. Regulations.

“SUBCHAPTER II—REMOVAL, SUSPENSION FOR MORE THAN 14 DAYS,
REDUCTION IN GRADE OR PAY, OR FURLOUGH FOR 30 DAYS OR LESS

“7511. Definitions; application.
“71512. Actions covered.

“7513. Cause and procedure.
“7514. Regulations.
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“SUBCHAPTER III—ADMINISTRATIVE LAW JUDGES
“7621. Actions against administrative law judges.”-

AFPPRALS

Szc. 206. Chapter 77 of title 5, United States Code, is amended to
read as follows:

“CHAPTER T7—APPEALS

“7701. Appellate procedures.
“7702. Actions involving discrimination.
“T703. Judicial review of decisions of the Merit Systems Protection Board.

“§ 7701. Appellate procedures

“(a) An employee, or applicant for employment, may submit an
appeal to the Merit Systems Protection Board from any action which
is apﬁedable to the rd under any law, rule, or regulation. An
appellant shall have the right—

“(1) to a hearing for which a transcript will be kept; and _

“(2) to be represented by an attorney or other representative.

Appeals shall be processed in accordance with regulations prescribed
by the Board.

“(b) The Board may hear any case appealed to it or may refer the
case to an administrative law judge appointed under section 3105 of
this title or other employee of the Board designated by the Board to
hear such cases, except that in any case involving a removal from the
service, the case shall be heard by the Board, an emg'l}:)yee experienced
in hearing appeals, or an administrative law judge. The Board, admin-
istrative law judge, or other employee (as the case may be) shall make
a decision after receipt of the written representations of the parties to
the appeal and after opportunity for a hearing under subsection (a)
(1) of this section. A copy of the decision shall be furnished to each
party to the appeal and to the Office of Personnel Management.

“(c) (1) Subject to paragraph (2) of this subsection, the decision of
the agency shall be sustained under subsection (b) only if the agency’s
decision—

“(A) in the case of an action based on unacceptable perform-
ance described in section 4303 of this title, is supported by sub-
stantial evidence, or

“(B) in any other case, is supported by a preponderance of the
evidence.

“(2) Notwithstanding paragraph (1), the agency’s decision may not
be sustained under subsection (b) of this section if the employee or
applicant for employment— ’

“(A) shows har!nful error in the application of the agency’s
procedures in arriving at such decision ;

“(B) shows that the decision was based on any prohibited per-
sonnel practice described in section 2302(b) of this title; or
~ “(C) shows that the decision was not in accordance with law.

“(d)(1) In any case in which—

“(A) the interpretation or application of any civil service law,
rule, or regnlation, under the jurisdiction of the Office of Person-
neldManagement is at issue in any proceeding under this section;
an

“(B) the Director of the Office of Personnel Management is of
the opinion that an erroneous decision would have a substantial
impact on any civil service law, rule, or regulation under the juris-
diction of the Office;
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the Director may as a matter of right intervene or otherwise partici-
pate in that proceeding before the Board. If the Director exercises his
right to participate in a proceeding before the Board, he shall do so
as early in the proceeding as practicable. Nothing in this title shall be
construed to permit the 6ﬁice to interfere with the independent deci-
sionmaking of the Merit Systems Protection Board.

“(2) The Board shall promptly notify the Director whencver the
interpretation of any civil seryice law, rule, or regulation under the
jurisgiction of the Office is at issue in any proceeding under this section.

“(e) (1) Except as provided in section 7702 of this title, any decision
under subsection (b) of this section shall be final unless—

“(A) a part{ to the appeal or the Director petitiams the Board
for review within 30 days after the receipt of the decision; or
“(B) the Board reopens and reconsiders a case on its own
motion. .
The Board, for good cause shown, may extend the 30-day period
referred to in subparagraph (A) of this paragraph. One member of
the Board may grant a petition or otherwise direct that a decision be
reviewed by the full Board. The preceding sentence shall not apply
if, by law, a decision of an administration Taw judge is required to be
acted upon by the Board.

#(2) The Dircctor may petition the Board for a review under para-
graph (1) of this subsection only if the Director is of the epinion that
the decision is erroneous and will have a substantial impact on any
3vi] service law. rule, or regulation under the jurisdiction of the

flice.

“(f) The Board, or an administrative law judge or other employee
of the Board designated to hear a case, may—

“(lg consolidate appeals filed by two or more appellants, or

“(2) join two or more appeals filed by the same appellant and
hear and decide them concurrently,

if the deciding official or officials hearing the cases are of the opinion

that the action could result in the appeals’ being processed more

expeditiously and would not adversely affect any party.

“(g) (1) Except as provided in paragraph (2) of thix subsection,
the Board, or an administrative law judge or other employee of the
Board designated to hear a case. may require payment by the agency
involved of reasonable attorney fees incurred by an employee or appli-
cant for emrlo%ment if the employee or applicant is the prevailing
party and the Board, administrative law judge, or other employce,
as the case may be, determines that payment by the agency is warranted
in the interest of justice, including any case in which a prohibited per-
sonnel practice was engaged in by the agency or any case in which the
agency’s action was clearly without merit.

*(2) 1f an employee or applicant for employment is the prevailing
party and the decision is based on a finding of discrimination pro-
hibited under section 2302(b) (1) of this title, the payment of attorney
fees shall be in accordance with the standards prescribed under section
706 (k) of the Civil Rights Act of 1964 (42 U.S.C. 2000e-5(k)).

“(h) The Board may. by regulation. provide for one or more alter-
native methods for settling matters subject to the appellate jurisdic-
tion of the Board which shall be applicable at the election of an
applicant for employment or of an employee who is not in a unit for
which a labor organization is accorded exclusive recognition, and shall
be in lieu of other procedures provided for under this section. A
decision under such a method shall be final, unless the Board reopens
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and reconsiders a case at the request of the Office of Personuncl Man-
agement under subsection (d) of this section.

“(i) (1) Upon the submission of any appeal to the Board under
this section, the Board, through reference to such categories qf cases,
or other means, as it determines appropriate, shall establish and
announce publicly the date by which it intends to complete action on
the matter. Such date shall assure expeditious consideration of the
appeal, consistent with the interests of fairness and other priorities
of the Board. If the Board fails to complete action on the a&)peal by
the announced date, and the expected delay will exceed 30 days, the
Board shall publicly announce the new date by which it intends to
complete action on the appeal.

“&) Not later than March 1 of each year, the Board shall submit
to the Congress a report describing the number of appeals submitted
to it during the preceding calendar year, the number of appeals on
which it completed action during that year, and the number of
instances during that year in which it failed to conclude a proceeding
by the date originally announced, together with an explanation of the
reasons therefor.

**(3) 'The Board shall by rule indicate any other category of sig-
nificant Board action which the Board determines sl\ouls be subject
to the provisions of this subsection.

*(4) It shall be the duty of the Board, an administrative law judge,
or employee designated by the Board to hear any proceeding unger
this section to expedite to the extent practicable that proceeding.

“(j) The Board may prescribe regulations to carry out the purpose
of this section.

“§7702. Actions involving discrimination

“(a) (1) Notwithstanding any other provision of law, and except as
provided in paragraph (2) of this subsection, in the case of any
employee or applicant for employment who—

“(A) has been effected by an action which the employee or
applicant may a‘)peal to the Merit Systems Protection Board, and
h';'( B(} la;]leges that a basis for the action was discrimination pro-

1bited by—
“(1) section 717 of the Civil Rights Act of 1964 (42 U.S.C.
2000e-16¢),
“(ii) section 6(d) of the Fair Labor Standards Act of 1938
(29 U.S.C. 206(d)),
U‘é(gi)7 ;leftion 501 of the Rehabilitation Act of 1973 (29
o e\ /0 9
“(iv) sections 12 and 15 of the Age Discrimination in
Employment Act of 1967 (29 U.S.C. 631, 633a), or
“?v) any rule, regulation, or policy directive prescribed
under any provision of law described in clauses (i) through
gv) of this subparagraph,
the Board shall, within 120 days of the filing of the appeal, decide
both the issue of discrimination and the appealable action in accord-
a_ni:e Wiéht l:,he B(::_u'd’s appellate procedures under section 7701 of this
title an 1s section.

“(2) In any matter before an agency which involves—

“(A) any action described in paragraph (1) (A) of this subsec-
tion; and )

_“(B) any issue of discrimination prohibited under any provi-
sion of law described in paragraph (1) (B) of this subsection;
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the agency shall resolve such matter within 120 days. The decision
of the agency in any such matter shall be a judicially reviewable action
unless the emglzzee appeals the matter to the Board under paragraph
(1) of this subsection.

*(3) Any decision of the Board under paragraph (1) of this sub-

~ section shall be a judicially reviewable action as of —

“(A) the date of issuance of the decision if the employee or
applicant does not file a petition with the Equal Employment

pportunity Commission under subsection (l?) (1) of this sec-
tion, or

“(B) the date the Commission determines not to consider the
decision under subsection (b) (2) of this section.

“(b) (1) An employee or applicant may, within 30 days after notice
of the decision of the Board under subsection (a) (1) of this section,
petition the Commission to consider the decision.

“(2{ The Commission shall, within 30 days after the date of the peti-
tion, determine whether to consider the decision. A determination, of
the Commission not to consider the decision may not be used as evidence
with respect to any issue of discrimination in any judicial proceeding
concerning that issue.

%(8) If the Commission makes a determination to consider the deci-
sion, the Commission shall, within 60 days after the date of the deter-
mination, consider the entire record of the proceedings of the Board
and, on the basis of the evidentiary record before the Board, as sup-
plemented under paragraph (4) of this subsection, either—

“(A) concur in the decision of the Board ; or
“(B) issue in writing another decision which differs from the
decision of the Board to the extent that the Commission finds that,
as a matter of law— .
(1) the decision of the Board constitutes an incorrect inter-
pretation of any provision of any law, rule, regulation, or
policy directive referred to in subsection (a) (1) (B) of this
section, or
“(ii) the decision involving such provision is not supported
by the evidence in the record as a whole.

“(4) In considering any decision of the Board under this subsection,
the Commission may refer the case to the Board, or provide on its own,
for the taking (within such period as permits the Commission to make
a decision within the 60-day period prescribed under this subsection)
of additional evidence to the extent it considers.necessary to supple-
ment the record. '

“(5) (A) If the Cemmission concurs pursuant to paragraph (3) (A)
of this subsection in the decision of the Board, the decision of the
Board shall be a judicially reviewable action.

“(B) If the Commission issues any decision under paragraph (3) (B)
of this subsection, the Commission shall immediately refer the matter
to the Board.

“(c) Within 30 days after receipt by the Board of the decision of
the Commission under subsection (g) (5) (B) of this section, the Board
shall consider the decision and—

“(1) concur and adopt in whole the decision of the Commission ;

or

“(2) to the extent that the Board finds that, as a matter of law.
(A) the Commission decision constitutes an incorrect interpre-
tation of any provision of any civil service law, rule, regulation
or policy directive, or (B) the Commission decision involving
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such provision is not supported by the evidence in the record as a

whole—

“ i) reaffirm the initial decision of the Board;or

“(i1) reaffirm the initial decision of the Board with such
revisions as it determines appropriate.

If the Board takes the action provided under paragraph (1), the

decision of the Board shall be a judicially reviewable action.

“(d) (1) If the Board takes any action under subsection (c)(2)
of this section, the matter shall be immediately certified to a special
panel described in paragraph (6) of this subsection. Upon certification
the Board shall, within 5 days gexcluding Saturdays, Sundays, an
holidays), transmit to the special panel the administrative record in
the proceeding, including— . .

“(A) the factual record compiled under this section,
“§B) the decisions issued by the Board and the Commission
under this section, and

“(C) any transcript of oral arguments made, or legal briefs
filed, before the Board or the Commission.

“(2) (A) The special panel shall, within 45 days after a matter has
been certified to it, review the administrative record transmitted to it
and, on the basis of the record, decide the issues in dispute and issue
a final decision which shall be a judicially reviewable action.

“(B) The special panel shall give due deference to the respective
exPertlso of the Board and Commission in making its decision.

“(3) The special panel shall refer its decision under paragraph (2)
of this subsection to the Board and the Board shall order any agency to
take any action appropriate to carry out the decision.

“(4} The special panel shall permit the employee or applicant who
brought the complaint and the employing agency to appear before the
panel to present oral arguments and to present written arguments with
respect to the matter.

“(5) Upon application by the employee or applicant, the Commis-
sion may 1ssue such interim relief as it determines appropriate to miti-
gate any exceptional hardship the employee or applicant might other-
wise incur as a result of the certification of any matter under this
subsection, except that the Commission may not stay, or order any
agency to review on an interim basis, the action referred to in subsec-
tion (a) (1) of this section.

“(6)(A) Each time the Board takes any action under subsection
(c) (2) of this section, a special panel shall be convened which shall
consist of —

“(i) an individual appointed by the President, by and with the
advice and consent of the Senate, to serve for a term of 6 years as
chairman of the special panel each time it is convened ;

“(ii) one member of the Board designated by the Chairman of
the Board each time a panel is convenec{;;n and

“(iii) one member of the Commission designated by the Chair-
man of the Commission each time a panel is convened.

The chairman of the special panel may be removed by the President
only for inefficiency, neglect of duty, or malfeasance in office.

“(B) The chairman is entitled to pay at a rate equal to the maxi-
mum annual rate of basic pay payable under the General Schedule
for each day he is en%aged in the performance of official business on
the work of the special panel.

“(C) The Board and the Commission shall provide such adminis-
trative assistance to the special panel as may be necessary and, to the
extent practicable, shall equally divide the costs of providing the
administrative assistance, :
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“(e) (1) Notwithstanding any other provision of law, if at any time

l‘—

*(A) the 120th day following the filing of any matter described
in subsection (a)(2) of this section with an agency, there is no
judicially reviewable action under this section or an appeal under
paragraph (2) of this subsection;

“(13) the 120th day following the filing of an appeal with the
Board under subsection (a) ‘l) of this section, there is no judi-
cially reviewable action (unless such action is not as the result
of the filing of a petition by the employee under subsection (b)
(1) of thissection) ; or . . .

“(C) the 180th day following the filing of a petition with the
Equal Employment Opportunity Commission under subsection
(b) (1) of this title, there is no final agency action under subsection
(b). (c), or (d) of this section:

an employee shall be entitled to file a civil action to the same extent
and in the same manner as provided in section 717(¢) of the Civil
Rights Act of 1964 (42 U.S.C. 2000e-16(c) ). section 15(c) of the Age
Discrimination in Employment Act of 1967 (29 U.S.C. 633a(c)), or
scction 16(b) of the Fair Labor Standards Act of 1938 (29 U.S.C.
216(d)). _

“(2) If. at any time after the 120th day following the filing of any
matter described in subsection (a) (2) of this section with an agency,
there is no judicially reviewable action, the em}jﬂoyce may appeal the
matter (o the Board under subsection (a) (1) of this section.

*(3) Nothing in this section shall be construed to affect the right to
trial de novo under any provision of law described in subsection (a)
(1) of this section after a judicially reviewable action, including; the
decision of an agency under subsection (a) (2) of this section.

*(f) In any case in which an employee is required to file any action,
appeal, or petition under this section and the employee timely files the
action, appeal, or petition with an agency other than the agency with
which the action, appeal, or gotition is to be filed, the emp?oyee shall
be treated as having timely filed the action, appeal, or petition as of
the date it i< filed with the proper agency.

“§7703. Judicial review of decisions of the Merit Systems Protec-
’ tion Board

“(a) (1) Any employee or applicant for employment adversely
affected or aggrieved by a final order or decision of the Merit Systems
Protection Board may obtain judicial review of the order or decision.

“(2) The Board shall be the named respondent in any proceeding
brought pursuant to this subsection. unless the employee or applicant
for employment seeks review of a final order or decision issued by the
Board under section 7701. In review of & final order or decision issued
under section 7701. the agency responsible for taking the action
appealed to the Board shall be the named respondent. '

“(h) (1) Except as provided in paragraph (2) of this subsection, a
petition to review a final order or final decision of the Board shall
be filed in the Conrt of Claims or a United States court of appeals as
provided in chapters 91 and 158, respectively, of title 28. kotwith-
standing any other provision of law. any petition for review must be
filed within 30 days after the date the petitioner received notice of
the final order or decision of the Board.

“(2) Cases of discrimination subject to the provisions of section
7702 of this title shall be filed under section 717(c) of the Civil Rights
Act of 1964 (42 U.S.C. 2000e-16(c) ), section 15(c) of the Age Dis-
crimination in Employment Act of 1967 (29 U.S.C. 633a(c)), and

92 STAT. 1143
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section 16(b) of the Fair Labor Standards Act of 1938, as amended
(29 U.S.C. 216(b)), as applicable. Notwithstanding any other pro-
vision of law, any such case filed under any such section must be filed
within 30 days after the date the individual filing the case received
notice of the judicially reviewable action under such section 7702.

“(c) In any case filed in the United States Court of Claims or a
United States court of appeals, the court shall review the record and
hold unlawful and set aside any agency action, findings, or conclusions
found to be—

‘(1) arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law;
“(2) obtained without procedures required by law, rule, or
regulation having becn followed ; or
‘%3) unsupported by substantial evidence:
except that in the case of discrimination brought under any section
referred to in subsection (b) (2) of this section, the employee or appli-
cant shall have the right to have the facts subject to trial de novo by
the reviewing court.

“(d) The Director of the Office of Personnel Management may
obtain review of a.n{ final order or decision of the Board by filing a
petition for judicial review in the United States Court of Appeals
for the District of Columbia if the Director determines, in his discre-
tion, that the Board erred in interpreting a civil service law, rule, or
regulation affecting personnel management and that the Board’s deci-
sion will have a substantial impact on a civil service law, rule, regula-
tion, or policy directive. If the Director did not intérvene in a matter
before the Board, the Director may not petition for review of a Board
decision under this section unless the Director first petitions the Board
for a reconsideration of its decision, and such petition is denied. In
addition to the named respondent, the Board and all other parties to

‘the proceedings before the Board shall have the right to apﬁear in the
be%f) e petition

Ante, p. 1143.
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roceeding re the Court of Appeals. The granting of t
or judicial review shall be at the ﬁ;retion of the Court of Appeals.”.

TECHNICAL AND CONFORMING AMENDMENTS

Skc. 206. Section 2342 of title 28, United States Code, is amended—
§1 by striking out “and” at the end of paragraph (4),
2) by striking out the period at the end of paragraph (5) and
inserting in lieu thereof “; and”, and
(3) by adding at the end thereof the followingnew para%nph:
*(6) all final orders of the Merit Systems Protection Board
except as provided for in section 7703 (b) of title 5.”.

TITLE III--STAFFING

VOLUNTEER SERVICE

Skc. 301. (a) Chapter 31 of title 5, United States Code, is amended
by adding at the end thereof the following new section:

“8 3111. Acceptance of volunteer service

“(a) For the purpose of this section, ‘student’ means an individual
who is enrolled, not less than half-time, in a high school, trade school,
technical or vocational institute, junior college, college, university, or
comparable recognized educational institution. An individual who is
a student is decmed not to have ceased to be a student during an interim
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between school years if the interim is not more than 5 months and if
such individual shows to the satisfaction of the Office of Personnel
Management that the individual has a bona fide intention of contin-
uing to pursue a course of study or training in the same or different
educational institution during the school semester (or other period into
which the school year is divided) immediately after the interim.

“(b) Notwithstanding section 3679(b) of the Revised Statutes (31
U.S.C. 665(b) ), the head of an agency may accept, subject to regula-
tions issued by the Office, voluntary service for the United States if
the service—

“(1) is performed by a student, with the permission of the
institution at which the student is enrolled, as part of an agency
program established for the purpose of providing educational
exgeriences for the student;

}2 is to be uncompensated ; and

“ 3; will not be usecf to displace any employee.

“(c) Any student who provides voluntary service under subsection
(b) of this section shall not be considered a Federal employee for any
purpose other than for purposes of chapter 81 of this title { relating to
compensation for injury) and sections 2671 through 2680 of title 28
(re]atir’ig to tort claims).”.

(b) The analysis of chapter 31 of title 5, United States Code, is
amended by adding at the end thereof the following new item:

“8111. Acceptance of volunteer service.”.
INTERPRETING ASSISTANTS FOR DEAF EMPLOYEES

Sec. 302. (a) Section 3102 of title 5, United States Code, is
ame"de((i_b redesignati h (4) of subsection (a)
y redesignating paragra of su ion (a) as para-
gmpzu (5), by striking out ¢ anS” at the end of paragraph (3),
ﬂd inserting after paragraph (3) the following new paragraph
‘(4) ‘deaf employee’ means an individual employed by an
ncy who, in accordance with regulations prescribed by the head
of the agency, establishes to the satisfaction of the appropriate
authority of the agency concerned that the employee has a hear-
in¥ impairment, either permanent or temporary, so severe or dis-
abling that the employment of an interpreting assistant or assist-
ants for the employee is necessary or desirable to enable such
employee to perform the work of the emiP]o ee;and ”;

2) in subsection (b), by inserting ang interpreting assistant
or assistants for a deaf employee” after “or assistants for a blind
employee”, and amending the last sentence to read as follows: “A
reading assistant or an interpreting assistant, other than the one
employed or assigned under subsection (d) of this section, may
receive pay for services performed by the assistant by and from
the blind or deaf employee or a nonprofit organization, without
regard to section 209 of title 18.”;

?3) in subsection (c), by inserting “or deaf” after “blind”; and

4) by inserting at the end thereof the following new

¢ (s:iu)b;e;]c’n%n :d f each 1 1 : b

*( e head of each agency may also employ or assign, subject to
section 20¢ of title 18 and to the y1'ovi:~-.ionsp of this tit!ila1 ’govgrning
apromtmen_t and chapter 51 and sn haglter III of chapter 53 of this
title governing classification and pay, such reading assistants for blind
employees and such interpreting assistants for deaf employees as may
be necessary to enable such employees to perform their work.”.
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(b) (1) The analysis of chapter 31 of title 5, United States Code_, is
amended by striking out the item relating to section 3102 and inserting
in lieu thereof the following:

“3102. Employment of reading assistants for blind employees and interpreting
assistants for deaf employees.”

(2) The heading for section 3102 of title 5, United States Code, is
amended to read as follows:

“§ 3102. Employment of reading assistants for blind employees
and interpreting assistants for deaf employees”.

(c) Section 410(b) (1) of title 39, United States Code, is amended
by inserting after “open meetings)” a comma and “3102 (employment
of reading assistants for blind employees and interpreting assistants
for deaf employees),”.

PROBATIONARY PERIOD

Skc. 303. (a) Section 3321 of title 5, United States Code, is amended
to read as follows:

“g 3321. Competitive service; probationary period
“(a) The President may take such action, including the issuance of
rules, regulations, and directives, as shall provide as nearly as condi-
tions of good administration warrant for a period of probation—
“(1) before an appointment in the competitive service becomes
final; and
“(2) before initial appointment as a supervisor or manager
becomes final.
“(b) An individual—
“(1) who has been transferred, assigned, or promoted from a
position to a supervisory or managerial position, and
“(2) who does not satisfactorily complete the probationary
period under subsection (a) (2) of this section
shall be returned to a position of no lower grade and pay than the posi-
tion from which the individual was transferred, assigned, or promoted.
Nothing in this section prohibits an agency from taking an action
against an individual serving a probationary period under subsection
(a) (2) of this section for cause unrelated to supervisory or managerial
performance.
“(c) Subsections (a) and (b) of this section shall not apply with
respect to appointments in the Senior Executive Service.”.
) The item in the analysis for chapter 33 of title 5, United States
Code, is amended to read as follows :

+3321. Competitive service; probationary period.”.
TRAINING

Skc. 304. Section 4103 of title 5, United States Code, is amended by
inserting “ (a} ” before “In order to increase” and by adding at the end
thereof the following new subsection :

“(b) (1) Notwithstanding any other provision of this chapter, an
agency may train any employee of the agency to prepare the employee
for placement in another agency if the head of the agency determines
that the em lo‘y;ee will otherwise be separated under conditions which
\\.'oluld entitle the employee to severance pay under section 5595 of this
title.

“ 32) Before undertaking any training under this subsection, the
head of the agency shall obtain verification from the Office of Person-
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nel Management that there exists a reasonable expectation of place-
ment in another agency. . . .
*(3) In selecting an employee for training under this subsection, the
head of the agency shall consider— .
“(A) the extent to which the current skills, knowledge, and
abilities of the employee may be utilized in the new position;
“(B) the employee’s capability to learn skills and acquire
knowled%:z and abilities needed in the new position ; and
“(C) the benefits to the Government which would result from
retaining the employee in the Federal service.”.

TRAVEL, TRANSPORTATION, AND SUBSISTENCE

Skc. 305. Section 5723(d) of title 5, United States Code, is amended
by striking out “not”.
RETTREMENT

Skc. 306. Section 8336(d) (2) of title 5, United States Code, is
amended to read as follows:
*(2) voluntarily, during a period when the agency in which
the employee is serving is undergoing a major reorganization, a
major reduction in force, or a major transfer of function, as deter-
mined by the Office of PBersonnel Management, and the employee
is serving in a geographic area designated by the Office ;”.

VETERANS AND PREFERENCE ELIGIBLES

Skc. 307. 3&& Effective beginning October 1, 1980, section 2108 of
title 5, United States Code, is amended—
(1; by striking out “and” at the end of paragmgh (2);
(2) by inserting in paragraph (32 after “means” the following:
“,exce%t as provided in paragraph (4) of this section”;
(3) by striking out the period at the end of paragraph (3)
and inserting in lieu thereof a semicolon ; and
§4) by adding at the end thereof the following new paragraphs:
“(4) except for the purposes of chapters 43 and 75 of this title,
‘preference eligible’ does not include a retired member of the
armed forces unless—
“(A) the individual is a disabled veteran; or
“(B} the individual retired below the rank of major or its
equivalent; and
“(5) ‘retired member of the armed forces’ means a member or
former member of the armed forces who is erititled, under statute,
to retired, retirement, or retainer pay on account of service as a
member.”.
(b) (1) Chapter 31 of title 5, United States Code, is amended by
adding at the end thereof the following new section :
“§ 3112. Disabled veterans; noncompetitive appointment
“Under such regulations as the Office of Personnel Management
shall prescribe, an agency may make a noncompetitive appointment
leading to conversion to career or career-conditional employment of a
disabled veteran who has a compensable service-connected disability
of 30 percent or more.”
. (2) The Director of the Office of Personnel Management shall
include in the reports required by section 2014 (d) of title 38, United
States Code, the same type of information regarding the use of the
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authority provided in section 3112 of title 5, United States Code (as
added by paragraph (1) of this subsection), as is required by such
section 2014 ‘with respect to the use of the authority to make veterans
readjustment appointments.

(3) The analysis of chapter 31 of title 5, United States Code, is
amended by adding at the end thereof the following new item:

“8112. Disabled veterans ; noncompetitive appointment.”.

(c¢) Section 3312 of title 5; United States Code, is amended—
(1) by inserting “(a)” before “In”; and
(2) by adding at the end thereof the following new subsection:

“(b) If an examining agency determines that, on the basis of evi-
dence before it, a preference eligible under section 2108(3) (C) of this
title who has a compensable service-connected disability of 30 percent
or more is not able to fulfill the physical requirements of the position,
the examining agency shall notify the Office of the determination and,
at the same time, the examining agency shall notify the ]l)lreference eli-
gible of the reasons for the determination and of the n% t to respond,
within 15 days of the date of the notification, to the Office. The Office
shall require a demonstration by the a]f)pointin authority that the
notification ‘was timely sent to the preference eligible’s last known
address and shall, before the selection of any other person for the posi-
tion, make a final determination on the physical ability of the prefer-
ence eligible to perform the duties of the position, taking into account
glﬂ!; additional information provided in any such response. When the

ce has completed its review of the proposed disqualification on the
basis of physical disability, it shall send its findings to the appointin%'
authority and the preference eligible. The appointing authority shal
comply with the findings of the Officc. The functions of the Office
under this subsection may not be delegated.”.

(d) Section 3318(b) of title 5, U?nited States Code, is amended to
read as follows:

“(b) (lz) If an appointing authority proposes to pass over a prefer-
ence eligible on a certificate in order to select an in(i)ividual who is not
a Eroforence eligible, such authority shall file written reasons with the
Office for passing over the preference eligible. The Office shall make
the reasons presented by the appointing authority part of the record of
the preference eligible and may require the submission of more detailed
information from the appointing authority in support of the passing
over of the preference eligible. The Office shall determine the sufficiency.
or insufficiency of the reasons submitted by the appointing authority,
taking into account any response received from the prefercnce eligible
under paragraph (2) of this subsection. When the Office has completed
its review of the proposed passover, it shall send its findings to the
appointing authority and to the preference eligible. The appointing
authority shall comply with the findings of the Office.

“(2) In the case of a preference eligible described in section 2108(3)
(C) of this title who has a compensable service-connected disability of
30 percent or more, the appointing authority shall at the same time it
notifies the Office under paragraph (1) of this subsection, notify the
preference eligible of the dproposed passover, of the reasons therefor,
and of his right to respond to sueh reasons to the Office within 15 days
of the date of such notification. The Office shall, before completing its
review under paragraph (1) of this subsection, require a demonstra-
tion by the appointing authoritv that the passover notification was
timely sent to the preference eligible’s last known address.




e

ki

{
{

1y
08

iy
)
e
th

15
1]

39

PUBLIC LAW 95-454—O0CT. 13, 1978

“(3) A preference eligible not described in paragraph (2) of this
subsection, or his representative, shall be entitled, on request, to a copy
of—

port of the proposed passover, and
“(B) the findings of the Office.

“(4) In the case of a preference eligible described in paragraph (2)
of this subsection, the functions of the Office under this subsection may
not be delegated.”. .

(e) Section 3502 of title 5, United States Code, is amended by strik-
ing out subsection (b) and inserting in lieu thereof the following new
subsections:

“(b) A preference eligible described in section 2108(3) (C) of this
title who has a compensable service-connected disability of 30 percent
or more and whose performance has not been rated unacceptable under
a [‘)erformance appraisal system implemented under chapter 43 of this
title is entitled to be retained in preference to other preference eligibles.

“(c) An employee who is entitled to retention preference and whose
performance has not been rated unacceptable under a performance
appraisal system implemented under chapter 43 of this title is entitled
to Y)e retained in prefercnce to other competing employees.”.

(f) Section 3503 of title 5, United States Code, is amended by strik-
ing out in subsection (a) and (b) “each preference eligible employee”
and inserting in lieu thereof “each competing employee” both places
it appears.

(g) Section 3504 of title 5. United States Code, is amended—

(1) by inserting “(a)” before “In”; and
(2) by adding at the end thereof the following new subsection:

“(b) Tf an examining agency determines that. on the basis of evi-
dence before it, a preference eligible described in section 2108(3) (C)
of this title who has a compensable service-connected disability of 30
percent or more is not able to fulfill the physical requirements of the
position, the examining agency shall notify the Office of the determina-
tion and. at the same time. the examining agency shall notify the
preference eligible of the reasons for the determination and of the
right to respond, within 15 days of the date of the notification, to the
Office. The Office shall require a demonstration by the appointing
authority that the notification was timely sent to the preference eli-
gible’s last known address and shall, before the selection of any other
person for the position, make a final determination on the physical
ability of the preference eligible to perform the duties of the position,
taking . into account any additional information provided in the
response. When the Office has completed its review of the proposed

disqualification on the basis of physical disability, it shall send its
findings to the appointing authority and the preference eligible. The
appointing authority shall comgly with the findings of the Office. The
functions of the Office under this subsection may not be delegated.”.

(h)l((ll) Section 3319 of chapter 33 of title 5, United States Code, is
repealed.

(2) The analysis for chapter 33 of title 5, United States Code, is
amended by striking out the item relating to section 3319.

“ Az the reasons submitted by the appointing authority in sup-
).

DUAL PAY FOR RETIRED MEMBERS OF THE UNIFORMED SERVICES

Skc. 308. (a) Section 5532 of title 5, United States Code, relating to
retired officers of the uniformed services, is amended by redesignating
subsections (c) and (d) as subsections (d) and (e) and by inserting
after subsection (b) the following:

50-952 0 - 79 5
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%(c).(1) If any member or former member of a uniformed service
is receiving retired or retainer pay and is employed in a position the
annual rate of basic pay for which, when combined with the member’s
annual rate of retires or retainer pay (reduced as provided under sub-
section (b) of this section), exoeeé the rate of basic pay then cur-
rently paid for level V of the Executive Schedule, such member’s
retired or retainer pay shall be reduced by an amount computed under
paragraph (2) of this subsection. The amounts of the reductions shall
be deposited to the general fund of the Treasury of the United States.

“(2) The amount of each reduction under paragraph (1) of this
subsection allocable for any pay period in connection with emPloyment
in a position shall be equal to the retired or retainer pay allocable to
the pay period (reduced as provided under subsection (b) of this
section), except that the amount of the reduction may not result in—

“(A) the amount of retired or retainer pay allocable to the pay
¥eriod after being reduced, when combined with the basic pay

or the employment during the pay period, being, at a rate less
than the rate of basic pay then currently paid for level V of the
Executive Schedule; or . .

“(B) the amount of retired pay or retainer pay being reduced
to an amount less than the amount deducted from the retired or
retainer pay as a result of participation in any survivor’s benefits
in connection with the retired or retainer pay or veterans insur-
ance programs.”.

(b) Section 5531 of title 5, United States Code is amended—

(1) by striking out paragraph (1) and inserting in lieu thereof
the following: . .

“(1) ‘member’ has the meaning given such term by section 101
(23) of title 37;”;

(2) by striking out the period at the end of paragraph (2) and
inserting in lieu thereof “ ; and”; and

"(3) by adding at the end thereof the following new paragraph :

“(3) ‘retired or retainer pay’ means retired pay, as defined in
section 8311(:’% of this title, determined without regard to sub-

aragraphs (B) through (DJ of such section 8311(3); except

at such term does not include an annuity payable to an eligible
beneficiary of a member or former member of a uniformed service
under chapter 73 of title 10.”.
(¢) Section 5532(d) of title 5, United States Code, as amended by
subsection (a), is amended—
1) by striking out “subsection (b) of”;
2) by striking out “or retirement” each place it appears and
inserting in lieu thereof “or retainer”;

(3) by striking out “a retired officer of a regular component of
a uniformed service” and inserting in lieu thereof “a member or
former member of a uniformed service who is receiving retired or
retainer pay”; and

(4) in paragraph (1), by striking out “whose retirement was”
and nserting in lieu thereof “whose retired or retainer pay is com-
puted, in whole or in part,”.

(d) Section 5532(e) of title 5, United States Code, as amended by
subsection ( a())gs amended to read as follows: :

“(e) The ce of Personnel Management may, during the 5-year
period after the effective date of the Civil Service Reform Act of 1978
authorize exceptions to the restrictions in subsections (a), (b), and
(c) of this section only when necessary to meet special or emergency
employment needs which result from a severe shortage of well quali-
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fied candidates in positions of medical officers which otherwise cannot
be readily met. An exception granted by the office with respect to any
individual shall terminate upon a break in service of 3 days or more.”.

(e) Section 5532(b) of title 5, United States Code, is amended by
striking out “or retirement” each place it appears and inserting in lieu
thereof “or retainer”.

(f) (1) The heading for section 5532 of title 5, United States Code, is
amended to read as follows:

“§5532. Employment of retired members of the uniformed serv-
ices; reduction in retired or retainer pay”.

(2) The item relating to section 5532 in the table of sections for

chapter 55 of title 5, United States Code, is amended to read as follows:

2. Employment of retired members of the uniformed services; reduction in
retired or retainer pay.”.

(g) (1) Except as provided in paragraph (2) of this subsection,
the amendments made by this section shall apply only with respect
to pay periods beginning after the effective date of this Act and only
with respect to members of the uniformed services who first receive
retired or retainer pay (as defined in section 5531(3) of title 5, United
S}tat(x Code (as amended by this section) ), after the effective date of
this Act.

(2) Such amendments shall not apply to any individual employed
in a position on the date of the enactment of this Act so long as the
individual continnes to hold any such position (disregarding any
break in service of 3 days or less) 1f the ingividnal, on that date, would
have been entitled to retired or retainer pay but for the fact the indi-
vidual does not satisfy any applicable age requirement.

(3) The provisions of section 5532 of title 5, United States Code, as
in effect immediately before the effective date of this Act, shall apply
with respect to any retired officer of a regular component of the uni-
formed services who is receiving retired pay on or before such date, or
any individual to whom paragraph (2) applies, in the same manner
and to the same extent as if the preceding subsections of this section
had not been enacted.

CIVIL, SERVICE EMPLOYMENT INFORMATION

Skc. 309. (a) Chapter 33 of title 5, United States Code, is amended
by adding at the end thereof the following new section:

“§3327. Civil service employment information

_“(a) The Office of Personnel Management shall provide that
information concerning opportunities to participate in competitive
examinations conducted by, or under authority delegated by, the Office
of Personnel Management shall be made available to the employment
offices of the United States Employment Service.

“(b) Subject to such regulations as the Office may issue, each agency
shall promptly notify the Office and the employment offices of the
United States Employment Service of—

“(1) each vacant position in the agency which is in the com-
petitive service or the Senior Executive Service and for which
the agency seeks applications from persons outside the Federal
service, and

*(2) the period during which applications will be accepted.

As used in this subsection, ‘agency’ means an agency as defined in sec-
tion 5102(a) (1) of this title other than an agency all the positions in
which are excepted by statute from the competitive service.”.
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(b) The table of sections for chapter 33 of title 5, United States
Code, is amended by inserting after the item relating to section 3326
the following new item:

*3827. Civil service employment information.”
MINORITY RECRUITMENT PROGRAM

Skc. 310. Section 7131 of title 5, United States Code, is amended-—

(1) by striking out.the section heading and inserting in lieu
thereof the following:

“§ 7151. Antidiscrimination policy; minority recruitment pro-
gram”;

(2) by inserting after such section heading the following new
subsection :

“(a) For the purpose of this section—

*(1) ‘underrepresentation’ means a situation in which the num-
ber of members of a minority group designation (determined by
the Equal Employment QOpportunity Commission in consultation
with the Oftice of Personnel Management, on the basis of the policy
set forth in subsection (b) of this section) within a category of
civil service employment constitutes « lower percentage of the total
number of employees within the employment category than the
percentage that the minority constituted within the labor force
of the United States, as determined under the most recent decen-
nial or mid-decade census. or current population survey, under
title 13, and

*(2) ‘category of civil service employment’ means—

“(A) each grade of the GPenoral Schedule deseribed in
section 5104 of this title;

“(B) each position subject to subchapter IV of chapter 53
of this title;

“(C) such occupational, professional, or other groupings
(including occupational series) within the categories estab-
lished under subparagraphs (A) and (B) of this paragraph
as the Office determines appropriate.”:

(3) by inserting “(b) * before “It is the policy”; and
(4) by adding at the end thercof the following new subsection :
“(c) Not later than 180 days after the date of the enactment of the
Civil Service Reform Act of 1978, the Office of Personnel Management
shall, by regulation, implement a minority recruitment program which
shall provide, to the maximum extent practicable—

“(1) that each Executive agency conduct a continuing program
for the recruitment of members of minorities for positions in the
agency to carry out the policy set forth in subsection (b) in a
manner designed to eliminate underrepresentation of minorities in
the various cateﬁorios of civil service employment within the Fed-
eral service, with special efforts directed at recruiting in minority
communities, in educational institutions, and from other sources
from which minorities can be recruited ; and

“(2) that the Office conduct a continuing program of—

**(A) assistance to agencies in carrying out programs under
paragraph (1) of thissubsection, andv ’

“(B) evaluation and oversight and such recruitment pro-
grams to determine their effectiveness in eliminating such
minority underrepresentation.
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“(d) Not later than 60 days after the date of the enactment of the
Civil Service Reform Act of 1978, the Equal Employment Opportu-
nity Commission shall— . )

%(1) establish the guidelines proposed to be used in carryin
out the pr:iram required under subsection (c¢) of this section ; an

“(2) make determinations of underrepresentation which are
proposed to be used initially uncer such program ; and

*(3) transmit to the Executive agencies involved, to the Office
of Personnel Management, and to the Congress the determinations
made under paragraph (2) of this subsection.

“(e) Not later than January 31 of each year, the Office shall prepare
and transmit to each House of the Congress a report on the activities
of the Office and of Executive agencies under subsection (c¢) of this
section, including the affirmative action plans submitted under sec-
tion 717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-16), the
personne] data file maintained by the Office of Personnel Management,
and any other data necessary to evaluate the effectiveness of the pro-
gram for each category of civil service employment and for each
minority group designation, for the preceding fiscal year, together
with recommendations for administrative or legislative action the
Office considers appropriate.”.

TEMPORARY EMPLOYMENT LIMITATION

Skc. 311. (a) The total number of civilian emE]oyees in the execu-
tive branch, on September 30, 1979, on September 30, 1980, and on
September 30, 1981, shall not exceed the number of such employees on
September 30, 1977.

(b) (1) For the purpose of this section, “civilian employees in the
executive branch” means all civilian employees within the executive
branch of the Government (other than in the United States Postal
Service or the Postal Rate Commission), whether employed on a full-
time, part-time, or intermittent basis and whether employed on a direct
hire or indirect hire basis.

(2) (A) Such term does not include individuals participating in
special em&loyment programs established for students and disadvan-

t: you

iB) The total number of individuals participating in such programs
shall not at any time exceed 60,000.

(c) In applying the limitation of subsection (a)—

(1) part-time civilian employees in excess of the number of
part-time civilian employees in the executive branch employed on
September 30, 1977, may be counted as a fraction which is deter-
mined by dividing 40 hours into the average number of hours of
such employees’ regularly scheduled workweek ; and

(2) the number of civilian employees in the executive branch on
September 30, 1977, shall be determined on the basis of the num-
ber of such employees as set forth in the Monthly Report of Civil-
ian E’rrn};‘)loyment published by the Civil Service Commission.

(d) (1) The provisions of this section shall not apply during a time
of war or during a period of national emergenry decYared by the Con-
gress or the President.

(2) (A) Subject to the limitation of subparagraph (B) of this
paragraph, the President may authorize employment of civilian
employees in excess of the limitation of subsection (a) if he deems
that such action is necessary in the public interest.
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(B) The President may not, under this paragraph, increase the
maximum number of civilian employees in the executive branch by
more than the percentage increase of the population of the United
gtates since September 30, 1978, as estimatecf, by the Bureau of the

ensus.

(e) The President shall provide that no increase occurs in the pro-
curement of personal services by contract by reason of the enactment
of this section except in cases in which it is to the financial advantage
of the Government to do so.

(f) The President shall preseribe regulations to carry out the
purposes of this section.

(g) The provisions of this section shall terminate on January 31,

1.

TITLE IV—SENIOR EXECUTIVE SERVICE
GENERAL PROVISIONS

Skc. 401. (a) Chapter 21 of title 5, United States Code, is amended
by inserting after section 2101 the following new section:

“§ 2101a. The Senior Executive Service
“The ‘Senior Executive Service’ consists of Senior Executive Serv-
ice Eositions (as defined in section 3132(a) (2) of this title).”.
(b) Section 2102(a) (1) of title 5, United States Code, is amended—
1) by striking out “and” at the end of subparagraph (A);
2) by adding “and” at the end of subparagraph (B); and
(3) by adding at the end thereof the following new subpara-

“(C) positions in the Senior Executive Service;”.

(c) Section 2103(a) of title 5, United States Code, is amended by
inserting before the period at the end thereof the following: “or the
Senior Executive Service”. .

(d) Section 2108(5) of title 5, United States Code (as amended in
section 307 of this Act), is further amended—

(1) by striking out the period at the end thereof and inserting
in lieu thereof a semicolon ; and
(2) by adding at the end thereof the following:
“but does not include applicants for, or members of, the Senior Execu-
tive Service.”.

(e) The analysis for chagter 21 of title 5, United States Code, is
amended by inserting after the item relating to section 2101 the follow-
ing new item:

“2101a. The Senior Executive Service.”.

AUTHORITY FOR EMPLOYMENT

Sec. 402. (a) Chapter 31 of title 5, United States Code, is amended
by inserting after section 3112 (as added by section 307(b) of this
Act), the following new subchapter:

“SUBCHAPTER ITI—THE SENIOR EXECUTIVE SERVICE

“§ 3131. The Senior Executive Service

“It is the purpose of this subchapter to establish a Senior Exec-
utive Service to ensure that the executive management of the Govern-
ment of the United States is responsive to the needs, policies, and goals
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of the Nation and otherwise is of the highest quality. The Senior Exec-
utive Service shall be administered so as to—

%(1) provide for a compensation system, including salaries, ben-
efits, and incentives, ange for other conditions of employment,
designed to attract and retain highly competent senior
executives;

“(2) ensure that compensation, retention, and tenure are con-
tingent on executive success which is measured on the basis of
individual and organizational performance (including such fac-
tors as improvements in efficiency, productivity, quality of work
or service, cost efficiency, and timeliness of performance and suc-
cess in meeting equal employment opportunity goals) ;

“(8) assure that senior executives are accountable and respon-
sible for the effectiveness and productivity of employees under
them;

“(4) recognize exceptional accomplishment;

“(5) enable the heag of an agency to reassign senior executives
to best accomplish the agency’s mission ;

“(6) provide for severance pay, early retirement, and placement
assistance for senior executives who are removed from the Senior
Executive Service for nondisciplinary reasons:

“(7) protect senior executives from arbitrary or capricious
actions;

%(8) provide for program continuity and policy advocacy in
the management of public programs;

“(9) maintain a merit personnel system free of prohibited per-
sonnel practices:

%(10) ensure accountability for honest, economical, and effi-
cent Government;

“(11) ensure compliance with all applicable civil service laws,
rules, and regulations, including those related to equal employ-
ment opportunity, political activity. and conflicts of interest;

“(12) provide for the initial and continuing systematic develop-
ment of Yligh]_v competent senior cxecutives;

%(13) provide for an executive system which is guided by the
public interest and free from improper political interference; and

“(14) appoint career executives to fill Senior Executive Service
positions to the extent practicable. consistent with the effective and
efficient implementation of agency policies and responsibilities.

“§ 3132. Definitions and exclusions 5 USC 3132.

“(a) For the purpose of this subchapter—

“(1) ‘agency’ means an Executive agency, except a Government
corporation and the General Accounting Office, but does not
include—

“(A) any agency or unit thereof excluded from coverage
by the President under subsection (c¢) of this section; or

“(B) the Federal Bureau of Investigation, the Central
Intelligence Agency, the Defense Intelligence Agency. the
National Security Agency. as determined by the President, an
Executive agency, or unit thereof. whose principal function
is the conduct of foreign intelligence or counterintelligence
activities;
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“(2) ‘Senior Executive Service position’ means any position
in an agency which is in GS-16, 17, or 18 of the General
Schedute or in level IV or V of the Executive Schedule, or an
equivalent position, which is not required to be filled by an
appointment by the President by and with the advice and consent
of the Senate, and in which an employee—

“gA directs the worl of an organizational unit;

“(B) is held accountable for the success of one or more
specific programs or projects;

“(C) monitors progress toward organizational goals and
periodically evaluates and makes appropriate adjustments to
such goals;

“(D) supervises the work of employees other than personal
assistants; or .

“(E) otherwise exercises important policy-making, policy-
determining, or other executive functions;

but does not include—

“(i) any position in the Foreign Service of the United

tates;

“(ii)’ an administrative law judge position under section
3105 of this title; or

“(iii) any position in the Drug Enforcement Administra-
tion which is excluded from the competitive service under
section 201 of the Crime Control Act of 1976 (5 U.S.C. 5108
note; 90 Stat. 2425) ;

S “(83) ‘senior executive’ means a member of the Senior Executive
ervice

“(4) lcareer appointee’ means an individual in a Senior Execu-
tive Service position whose appointment to the position or previous
appointment to another Senior Executive Service position was
based on approval by the Office of Personnel Management of the
executive qualifications of such individual;

“(5) ‘limited term appointee’ means an individual appointed
under a nonrenewable appointment for a term of 3 years or less
to 1 Senior Executive Service position the duties of which will

expire at the end of such term;

¢(6) ‘limited emergency arpointee’ means an individual
appointed under a nonrenewable appointment, not to exceed 18
months, to a Senior Executive Service position established to meet
a bona fide, unanticipated, urgent need;

“(7) ‘noncareer appointee’ means an individual in a Senior
Executive Service position who is not a career appointee, a limited
term appointee, or a limited emergency appointee ;

“(8) ‘career reserved position’ means a position which is
required to be filled by a career appointee and which is designated
under subsection (b) of this section; and

“(9) ‘general position’ means any [Losition, other than a career
reserved position, which may be filled by either a career appointee,
noncareer appointee, limited emergency appointee, or limited term

appointee.
“(bg( 1) For the purpose of paragraph (8) of subsection (a) of

this section. the Office shall prescribe the criteria and regulations gov-
erning the designation of career reserved positions. The criteria and
regulations shall provide that a position shall be designated as a career
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reserved position only if the filling of the glosition by a career appointee
is necessary to ensure impartiality, or the public’s confidence in the
impartiality, of the Government, The head of each agency shall be
responsible for desi ating career reserved positions in such agency in
accordance with such criteria and regulations.

“(2) The Office shall periodically review general positions to deter-
mine whether the positions should be designated as career rescrved.
If the Office determines that any such position should be so designated,
it shall order the agency to make the designation.

“(3) Notwithstanding the provisions of any other law, any position
to be designated as agSenior Executive Service position (except a
position in the Executive Office of the President) which—

“(A) is under the Executive Schedule, or for which the rate
of;msic pay is determined by reference to the Executive Schedule,
an

“(B) on the day before the date of the enactment of the Civil

Service Reform Act of 1978 was specificall uired under sec-
tion 2102 of this title or otherwise required by law to be in the
competitive service,
shall be designated as a career reserved position if the position entails
direct responsibility to the public for the management or operation of
particular government programs or functions.

“(4) Not later than March 1 of each year, the head of cach agency
shall publish in the Federal Register a list of positions in the agency
which were career reserved positions during the preceding calendar

ear.

“(c) An agency may file an application with the Office setting forth
reasons why it, or a unit thereof? should be excluded from the coverage
of this subchapter. The Office shall—

“(1) review the application and stated reasons,

“(2) undertake a review to determine whether the agency or
unit should be excluded from the coverage of this subchapter, and

“(8) upon completion of its review, recommend to the Presi-
dent whether the agency or unit should be excluded from the
coverage of this subchapter.

If the Office recommends that an agency or unit thereof be excluded
from the coverage of this subchapter, the President may, on written
determination, make the exclusion for the period determined by the
President to be appropriate.

“(d) Any agency or unit which is excluded from coverage under
subsection (c) of this section shall make a sustained effort to bring its
personnel system into conformity with the Senior Executive Service
to the extent practicable. )

%(e) The Office may at any time recommend to the President that
any exclusion previously granted to an agency or unit thereof under
subsection (c) of this section be revoked.-Upon recommendation of the
Office, the President may revoke, by written determination, any exclu-
sig‘n( rfr;a}l; under subsection (c) of this section.

“(1) any agency is excluded under subsection (c) of this sec-
tion, or

“(2) any exclusion is revoked under subsection (e) of this
section,

the Office shall, within 30 days after the action, transmit to the Con-
gress written notice of the exclusion or revocation.
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“§ 3133. Authorization of positions; authority for appointment
“(a) During each even-numbered calendar year, each agency shall—
%(1) examinc its needs for Senior Executive Service positions
for each of the 2 fiscal years beginning after such calendar ycar;

and

“(2) submit to the Office of Personnel Management a written
request for a specific number of Senior Executive Service posi-
tions for each of such fiscal years.

“(b) Each agency request submitted under subsection (a) of this
section shall— .

“(1) be based on the anticipated type and extent of program
activities and budget requests of the agency for each of the 2 fiscal
years involved, and such other factors as may be prescribed from
time to time by the Office ; and

“(2) identify, by position title, positions which are proposed to
be designated as or removed from designation as carcer reserved
positions, and set forth justifications for such proposed actions.

“(c) The Office of Personnel Management, in consultation with the
Office of Management and Budget, shall review the request of each
agency and shall authorize, for each of the 2 fiscal years covered by
requests required under subsection (a) of this section, a specific num-
ber of Senior Executive Service positions for each agency.

“(d) (1) The Office of Personnel Management may, on a written
request of an agency or on its own initiative, make an adjustment in
the number of positions authorized for any agency. Fach agency
retglest under this paragraph shall be submitted in such form, and shall
be based on such factors, as the Office shall prescribe.

“(2) The total number of positions in the Senior Executive Service
may not at any time during any fiscal year exceed 105 percent of the
total number of positions authorized under subsection (c¢) of this
section for such fiscal year.

“(e) (1) Not later than July 1, 1979, and from time to time there-
after as_the Director of the Office of Personnel Management finds
appropriate, the Director shall establish, by rule issued in accordance
with section 1103(b) of this title, the number of positions out of the
total number of positions in the Senior Executive Service. as author-
ized by this section or section 413 of the Civil Service Reform Act of
1978, which are to be career reserved positions. Except as provided in
paragraph (2) of this subsection, the number of positions required by
this subsection to be career reserved positions shaﬁ not be less than the
number of the positions then in the Senior Executive Service which.
before the date of such Act, were authorized to be filled only through
competitive civil service examination. ,

“&e) The Director may, by rule, designate a number of career
reserved positions which is less than the number required by paragraph
(1) of this subsection only if the Director determines such lesser num-
ber_ xgecessar¥l in order to designate as (i;eneral positions one or more
positions (other than positions described in section 3132(b) (3) of this
title) which— .

“(A) involve policymaking responsibilities which require the
advocacy or management of programs of the President and sup-
port of controversial aspects of such programs;




Tem T Ve @ Fesm T

49

PUBLIC LAW 95-454—O0CT. 13, 1978

“(B) involve significant participation in the major political
policies of the President ; or .

#(C) require the senior executives in the positions to serve as

rsonal assistants of, or advisers to, Presidential appointees.
The %irector shall provide a full explanation for his determination in
each case.

“§ 3134, Limitations on noncareer and limited appointments

“(a) During each calendar year, each agency shall—

“(1) examine its needs for emglo ment of noncareer appointees
for the fiscal year beginning in the ollowinf year; and

“(2) submit to the Office of Personnel Management, in accord-
ance with regulations prescribed by the Office, a written request
for authority to employ a specific number of noncareer appointees
for such fiscal year.

“(b) The number of noncareer appointees in each agency shall be
determined annually by the Office on the basis of demonstrated need
of the agency. The total number of noncareer appointees in all agen-
cies may not exceed 10 percent of the total nur:_.ber of Senior Executive
Service positions in all agencies.

“(c) ggiect to the 10 percent limitation of subsection (b) of this
section, the Office may adjust the number of noncareer positions author-
ized for any agency under subsection (b) of this section if emergency
needs arise that were not anticipated when the original authorizations
were made.

“(d) The number of Senior Executive Service positions in any
agency which are filled by noncareer appointees may not at any time
excced the greater of —

“(1) 25 percent of the total number of Senior Executive Serv-
ice positions in the agency; or

“(2) the number of positions in the agency which were filled
on the date of the enactment of the Civil Service Reform Act
of 1978 by—

“(A) noncareer executive assignments under subpart F
of part 305 of title 5, Code of Federal Regulations, as in
effect on such date, or

“(B) appointments to level IV or V of the Executive
Schedule which were not required on such date to be made by
and with the advice and consent of the Senate.

This subsection shall not apply in the case of any agency having
fewer than 4 Senior Executive Service positions.

“(e) The total number of limited emergency appointees and limited
term appointees in all agencies may not exceed 5 percent of the total
number of Senior Executive Service positions in all agencies.

“§ 3135. Biennial report

“(a) The Office of Personnel Management shall submit to each House
of the Congress, at the time the budget is submitted by the President
to the Con during each odd-numbered calendar year, a report on
the Senior Executive Service. The report shall include—

“(1) the number of Senior Executive Service positions author-
ized for the then current fiscal year, in the aggregate and by
agency, and the projected number of Senior Executive Service
positions to be authorized for the next two fiscal years, in the
aggregate and by agency;
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“(2) the authorized number of career appointees and noncareer
appciintees, in the aggregate and by agency, for the then current
fiscal year;

“(3) the position titles and descriptions of Senior Executive
Service positions designated for the then current fiscal year;

“{4) a description of each exclusion in effect under section
3132(c) of this title during the precedinF fiscal year;

“(5) the number of career appointees, limited term appointees,
limited emergency appointees, and noncareer appointees, in the
aggregate and by agency, employed during the preceding fiscal

ear;
y %(6) the percentage of senior executives at each Fa rate, in the
3ggll'egate and by agency, employed at the end of the preceding
scal year;
“(‘7)y the distribution and amount of performance awards, in
the aggregate and by agency, paid during the preceding fiscal
ear;
y (8) the estimated number of career reserved positions which,
during the two fiscal years following the then current fiscal year,
will become general positions and the estimated number of general
positions which during such two fiscal years, will become career
reserved positions; ang
“(9) such other information regarding the Senior Executive
Service as the Office considers appropriate.

“(b) The Office of Personnel Management shall submit to each
House of the Congress, at the time the budget is submitted to the Con-
Sess during each even-numbered calendar year, an interim report

owing changes in matters required to be reported under subsection
(a) of this section.

“§ 3136. Regulations

“The Office of Personnel Management shall prescribe regulations to
carry out the purpose of this subchapter.”.

(b) Section 3109 of title 5, United States Code, is amended by insert-
inq at the end thereof the following new subsection :

“(c) Positions in the Senior Executive Service may not be filled
under the authority of subsection (b) of this section.”.

(c) The analysis for chapter 31 of title 5, United States Code, is
amended—

(1) by striking out the heading for chapter 31 and inserting in
lieu thereof the following:

“CHAPTER 31—AUTHORITY FOR EMPLOYMENT
“SUBCHAPTER I—EMPLOYMENT AUTHORITIES”;

and
(2) by inserting at the end thereof the following:

eBec “SUBCHAPTER II—THE SENIOR EXECUTIVE SERVICE

“3131. The Senior Executive Service.

*8132. Definitions and exclusions.

“3183. Authorization of positions; authority for appointment.
“3134. Limitations on noncareer and limited appointments.
“8135. Biennial report. }
“3136. Regulations.”.
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EXAMINATION, CERTIFICATION, AND APPOINTMENT

Skc. 403. (a) Chapter 33 of title 5, United States Code, is amended
by adding at the end thereof the foliowmg new subchapter:

“SUBCHAPTER VIII—APPOINTMENT, REASSIGNMENT,
TRANSFER, AND DEVELOPMENT IN THE SENIOR
EXECUTIVE SERVICE

«8 3391, Definitions
“For the purpose of this subchapter, ‘agency’, ‘Senior Executive

Service position’, ‘senior executive’, ‘career appointee’, ‘limited term

appointee’, ‘limited emergency appointee’, ‘noncareer appointee’, and

$ em]l position’ have the meanings set forth in section 3132(a) of
is title.

“§ 3392. General appointment provisions

“(a) Qualification standards shall be established by the head of
each agency for each Senior Executive Service position in the agencé—-
‘(1) in accordance with requirements established by the Office
of Personnel Management, with respect to standards for career
reserved positions, and
“(2) after consultation with the Office, with respect to stand-
ards for general positions.

“(b) Not more than 30 percent of the Senior Executive Service posi-
tions authorized under section 3133 of this title may at any time be
filled by individuals who did not have 5 years of current continuous
service in the civil service immediately preceding their initial appoint-
ment to the Senior Executive Service, unless the President certifies to
the Congress that the limitation would hinder the efficiency of the
Government. In apﬁlying the preceding sentence, any break in service
of 3 days or less shall be disregarded.

“(c) If a career appointee is qg)ointed by the President, by and
with the advice and consent of the Senate, to a civilian position in the
executive branch which is not in the Senior Executive Service, and
the rate of basic pay vyable for which is egual to or greater than the
rate payable for level V of the Executive Scliedule, the career appointee
may elect (at such time and in such manner as the Office may grescribe)
to continue to have the provisions of this title relating to basic pay
performance awards, awarding of ranks, severance pay, leave, an
retirement apply as if the career appointee remained in the Senior
Executive Service position from which he was appointed. Such pro-
\nsu]ms shall apply in lieu of the provisions whlcﬁowould otherwise
apply—

“(1) to the extent provided under regulations prescribed by the
Office, and

“(2) so long as the appointee continues to serve under such
Presidential appointment.

“(d) Appointment or removal of a person to or from any Senior
Executive Service position in an independent regulatory commis-
sion shall not be subject, directly or indirectly, to review or approval
by any officer or entity within the Executive Office of the President.

“§3393. Career appointments

“(a) Each agency shall establish a recruitment program, in accord-
ance with guidelines which shall be issued by the Office of Personnel
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Management, which provides for recruitment of career appointees
from— .. .
“(1) all groups of qualified individuals within the civil service;

or
“(2) all groups of qualified individuals whether or not within
the civil service. .

“(b) Each agency shall establish one or more executive resources
boards, as appropriate, the members of which shall bée appointed by
the head of the agency from among employees of the agency. The
boards shall, in accordance with merit stafling requirements established
by fhé"' Office, conduct the merit staffing process for career appointees,
imcluding—

“(1) reviewing the executive qualifications of each candidate
for a position to be filled by a career appointee ; and

“(2) making written recommendations to the appropriate
appointing authority concerning such candidates. ’

“(¢) (1) The Office shall establish one or more qualifications review
boards, as approhpriate. It is the function of the boards to certify the
executive qualifications of candidates for initial appointment as
career appointees in accordance with regulations prescribed by the
Office. Of the members of each board more than one-half shall be
appointed from among career appointees. Appointments to such boards
sEa]l be made on a non-partisan basis, the sole selection criterion being
the professional knowledge of gublic management and knowledge o
the appropriate occupational fields of the intended appointee.

%(2) The Office shall, in consultation with the various qualification
review boards, prescribe criteria for establishing executive qualifica-
tfions for appointment of career appointees. The criteria shall provide

for—
“(A) consideration of demonstrated executive experience;
“(B) consideration of successfu] participation in a career execu-
tive develolﬂ)iment program which is approved by the Office; and
“(C) sufficient flexibility to allow for the appointment of
individuals who have special or unique qualities which indicate a
likelihood of executive success and who would not otherwise be
eligible for agpointment.

“(d) An individual’s initial appointment as a career appointee shall
become final only after the individual has served a 1-year probationary
period as a career appointee.

“(e) Each career appointee shall meet the executive qualifications of
the position to which appointed, as determined in writing by the
ap&)ointmg authority.

(f) The title of each career reserved position shall be published in
the Federal Register.
“8 3394. Noncareer and limited appointments

“(a) Each noncareer aprointee, limited term appointee, and limited
emgrﬁency appointee shall meet the qualifications of the position to
which appointed, as determined in writing by the appointing authority.

“(b) An individual may not be appointed as a limited term appointee
or as a limited emergency appointee without the prior approval of the

exercise of such appointing authority by the Office of Personnel
Management.
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“8 3395. Reassignment and transfer within the Senior Executive
Service

“(s) Sl) A career appointee in an agency—

“(A) may, subject to Eam,graph (2) of this subsection, be
reassigned to any Senior Executive Service position in the same
agency for which the appointee is qualified ; and

“(B) may transfer to a Senior Executive Service position in
another agency for which the appointee is qualified, with the
approval of the agency to which the appointee transfers.

“(2§ A career ap{)ointee may be reassigned to any Senior Executive
Service position only if the career appointee receives a written notice
of the reassignment at least 15 days in advance of such reassignment.

“(b) (1) Notwithstanding section 3394(b) of this title, a limited
emergency appointee may be reassigned to another Senior Executive
Service position in the same agency established to meet a bana fide,
unanticipated, urgent need, except that the ap%ointee may not serve in
one or more positions in such agency under such appointment in excess
of 18 months.

“(2) Notwithstanding section 3394(b) of this title, a limited term
appointee may be reassigned to another Senior Executive Service posi-
tion in the same a.%ency the duties of which will expire at the end of a
term of 3 years or less, except that the apﬁointee may not serve in one
or more positions in the agency under such appointment in excess of 3

ears.

y “(c) A limited term appointee or a limited emergency appointee
may not be appointed to, or continue to hold, a position under such an
appointment if, within the preceding 48 months, the individual has
served more than 36 months, in the aggregate, under any combination
of such types of appointment.

%(d) A noncareer appointee in an agency—

“(1) may be reassigned to any general position in the agency
for which the appointee is qualified ; and

“(2) may transfer to a general position in another agency with
the approval of the agency to which the appointee transfers.

“(e) (1) Except as provided in paragraph (2) of this subsection, a
career appointee in an agency may not be involuntarily reassigned—

“(A) within 120 days after an appointment of the head of the
agency; or

“(B) within 120 days after the appointment in the agency of
the career appointee’s most immediate supervisor who—

(i) is a noncareer appointee; and
“(ii) has the authority to reassign the career appointee.

“(2) Paragraph (1) of this subsection does not apply with respect

to—

“(A) any reassignment under section 4314(b) (3) of this title;
or

“(B) any disciplinary action initiated before an appointment
referred to in paragraph (1) of this subsection.

“§ 3396. Development for and within the Senior Executive Service

“(a) The Office of Personnel Management shall establish programs
for the systematic development of candidates for the Senior Executive
Service and for the continuing development of senior executives, or
require agencies to establish such programs which meet criteria pre-
seribed by the Office. '

92 STAT. 1163
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Post, p. 1169.

5 USC 3396.
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“(b) The Office shall assist agencies in the establishment of pro-
grams required under subsection (a) of this section and shall monitor
the imPlementation of the programs. If the Office finds that any
afency s program under subsection (a) of this section is not in com-
pliance with the criteria prescribed under such subsection, it shall

uire the agency to take such corrective action as may be necessary
mring the pr m into compliance with the criteria.

“(c) (1) The head of an agency may grant a sabbatical to any career
appointee for not to exceed 11 months in order to permit the appointee
to engage in study or uncompensated work experience which will con-
tribute to the appointee’s development and effectiveness. A sabbatical
shall not result in loss of, or reduction in, pay, leave to which the career
appointee is otherwise entitled, credit for time or service, or perform-
ance or efficiency rating. The head of the agency may authorize in
accordance with chapter 57 of this title such travel expenses (including
per diem allowances) as the head of the agency may determine to be
essential for the study or experience.

“(2) A sabbatical under this subsection may not be granted to any
career appointee—

“(A.) more than once in any 10-year period ;
“(B) unless the appointee has completed 7 years of service—

“(1) in one or more positions in the Senior Executive
Service; .

“(ii) in one or more other })ositions in the civil service the
level of duties and responsibilities of which are equivalent to
the level of duties and responsibilities of positions in the Sen-
io~ Executive Service ; or

“(iii) in any combination of such positions, except that not
less than 2 years of such 7 years of service must be in the
Senior Executive Service ; and

“(C) if the appointee is eligible for voluntary retirement with
a right to an immediate annuity under section 8336 of this title.
Any period of assignment under section 3373 of this title, relating to
assigninents of employees to State and local governments, shall not be
considered a period of service for the purpose of subparagraph (B) of
this paragraph. ’

“(8) (A) Any career appointee in an agency may be granted a sab-
batical under this subsection only if the appointee agrees, as a con-
dition of accepting the sabbatical, to serve in the civil service upon the
completion of the sabbatical for a period of 2 consecutive years.

“(B) Each agreement requirege under subparagraph (A) of this
paragraph shall provide that in the event the career appointee fails to
carry out the a%.reement (except for good and sufficient reason as deter-
mined by the head of the agency who granted the sabbatical) the
appointee shall be liable to the United States for payment of all
expenses (including salary) of the sabbatical. The amount shall be
treated as a debt due the United States.

“(d) The Office shall encourage and assist individuals to improve
their skills and increase their contribution by service in a variety of
agencies as well as by accepting temporary placements in State or
local governments or in the private sector.

“§ 3397. Regulations

“The Office of Personnel Management shall prescribe regulations to
carry out the purpose of this subchapter.”.
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(b) The analysis for chapter 83 of title 5, United States Code, is
amended by inserting after the item relating to section 3385 the
following:

“SUBCHAPTER VIII—APPOINTMENT, REASSIGNMENT, TRANSFER, AND
DEVELOPMENT IN THE SENIOR EXECUTIVE SERVICE

ugee.
8391, Definitions.

“3892. General appointment provisions.

“3308. Career appointments.

“3394, Noncareer and limited appointments,

“3895. Reassignment and transfer within the Senior Executive Service.
“3396. Development for and within the Senior Executive Service.

“3397. Regulations.”.

RETENTION PREFERENCE

Skec. 404. (a) Section 3501(b) of title 5, United States Code, is
amended by striking out the perjod at the end thereof and inserting in
lieu thereof: “or to a member of the Senior Executive Service.”.

(b) Chapter 35 of title 5, United States Code, is amended by adding
at the end thereof the following new subchapter :

“SUBCHAPTER V—REMOVAL, REINSTATEMENT, AND
GUARANTEED PLACEMENT IN THE SENIOR EXECU-
TIVE SERVICE

“§ 3591. Definitions 5 USC 3591.
“For the purpose of this subchapter, ‘agency’, ‘Senior Executive

Service position’, ‘senior executive’, ‘career appointee’, ‘limited term

appointee’, ‘limited emergency appointee’, ‘noncareer appointee’, and

‘general position’ have the meanings set forth in section 3132(a) of this

title. Ante, p. 1155.

“§ 3592. Removal from the Senior Executive Service 5 USC 3592.
“(a) Except as provided in subsection (b) of this section, & career
appointee may be removed from the Senior Executive Service to a civil
service ‘Position outside of the Senior Executive Service—
(1) during the 1-year period of probation under section 3393
(d) of this title, or Ante, p. 1161.
“(2) at any time for less than fully successful executive per-
formance as determined under subchapter II of chapter 43 of this
title, ' Post, p. 1167.
except that in the case of a removal under paragraph (2) of this sub-
section the career appointee shall, at least 15 days before the removal,
be entitled, upon request, to an informal hearing before an official
designated by the Merit Systems Protection Board at which the career
appointee may appear and present arguments, but such hearing shall
not give the career agpointee the right to iniiiate an action with the
Board under section 7701 of this title, nor need the removal action be A4nee, p. 1138.
delayed as a result of the granting of such hearing.
“(b) (1) Except as provided in paragraph (2§ of this subsection, a
career appointee in an agency may not be involuntarily removed—
“? ) within 120 days after an appointment of the head of the
agency; or
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“(B) within 120 days after the appointment in the agency of the
career appointee’s most immediate supervisor who—
“(1) isa noncareer appointee ; and .
“(i1) has the authority to remove the career appointee.
“(2) Paragraph (1) of this subsection does not apply with respect
to—

“(A) any removal under section 4314(b) (3) of this title; or
“(B) any disciplinary action initiated before an appointment
referred to in paragraph (1) of this subsection.
“(c) A limited emergency appointee, limited term appointee, or
noncareer appointee may be removed from the service at any time.

“§ 3593. Reinstatement in the Senior Executive Service

“(a) A former career appointee may be reinstated, without regard
to section 3393 (b) and (c) of this title, to any Senior Executive Serv-
ice position for which the aYpointee is qualified if— .

“(1) the appointee has successfully completed the probationary

riod established under section 3393 (d) of this title; and

“(2) the appointee left the Senior Executive Service for rea-
sons other than misconduct, neglect of duty, malfeasance, or less
than fully successful executive performance as determined under
subchapter IT of chapter 43 of this title.

“(b) A career appointee who is appointed by the President to any
civil service position outside the Senior Executive Service and who
leaves the position for reasons other than misconduct, neglect of duty,
or malfeasance shall be entitled to be placed in the Senior Executive
Service if the appointee applies to the Office of Personnel Management
within 90 days after separation from the Presidential appointment.

“§ 3594. Guaranteed placement in other personnel systems
“(a) A career appointee who was appointed from a civil service
position held under a career or career-conditional appointment (or an
appointment of equivalent tenure, as determined by the Office of Per-
sonnel Management) and who, for reasons other than misconduct,
neglect of duty, or malfeasance, is removed from the Senior Executive
Service during the probationary period under section 3393 (d? of this
title, shall be entitled to be placed in a civil service position (other than
a Senior Executive Service position) in any agency.
“(b) A carcer appointee—
“(1) who has completed the probationary period under section
3393(d) of this title; and
“(2) who is removed from the Senior Executive Service for less
than fully successful executive performance as determined under
subchapter IT of chapter 43 of this title;
shall be entitled to be placed in a civil service position (other than a
Senior Executive Service position) in any agency.
“(c) (1) For purposes of subsections (a) and (b) of this section—
“(A) the position in which any career appointee is placed under
such subsections shall be a continuing position at GS-15 or above
of the General Schedule, or an equivalent position, and, in the case
of a career appointee referred to in subsection (a) of this section,
the career appointee shall be entitled to an appointment of a ten-
ure equivalent to the tenure of the appointment held in the posi-
tion from which the career appointee was appointed ;
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“(B) any career appointee placed under subsection (a) or (b)
of this section shall be entitled to receive basic pay at the highest
of—

“(i& the rate of basic pay in effect for the position in which
laced ;
P “(ii} the rate of basic pay in effect at the time of the place-
ment for the position the career appointee held in the civil
service immediately before being appointed to the Senior
Executive Service; or
%(iii) therate of basic pay in effect for the career appointee
immediately before being placed under subsection (a) or (b)
of this section; and
“(C) the placement of any career appointee under subsection

(a) or (b) of this section may not be made to a position which

would cause the separation or reduction in grade of any other

employee, . . .

“(2) An employee who is receiving basic t:( under para%mph (1)

(B) 2ii) or (ixi? of this subsection is entitled to have the basic pa

rate of the employee increased by 50 percent of the amount of eac

increase in the maximum rate of basic pay for the grade of the posi-

tion in which the employee is placed under subsection (a) or (b) of

this section until the rate is equal to the rate in effect under paragraph

(1) (B) (i) of this subsection for the position in which the employee

is placed.

“8 3595. Regulations 5 USC 3595.

“The Office of Personnel Mana%lement shall prescribe regulations to
carry out the purpose of this subchapter.”.

(¢) The chapter analysis for chapter 35 of title 5, United States
Code, is amended by inserting the following new item:

“SUBCHAPTER V—REMOVAL, REINSTATEMENT, AND GUARANTEED
PLACEMENT IN THE SENIOR EXECUTIVE SERVICE

*‘Sec.

“8591. Definitions.

“8592. Removal from the Senior Executive Service.

“3598. Reinstatement in the S8enior Executive Service.

“3584. Guaranteed placement in other personnel systems.

“8585. Regulations.”.

PERFORMANCE RATING

Skc. 405. (a) Chapter 43 of title 5, United States Code, is amended
by adding at the end thereof the following:

“SUBCHAPTER II—-PERFORMANCE APPRAISAL IN THE
SENIOR EXECUTIVE SERVICE

“8 4311. Definitions 5 USC 4311.
“For the purpose of this subchapter, ‘agency’, ‘senior executive’, and

‘career appointee’ have the meanings set forth in section 3132(a) of

this title.

“8 4312, Senior Executive Service performance appraisal systems 5 USC 4312.

“ %Each agency shall, in accordance with standards established by
the Office of Personnel Management, develop one or more performance
appraisal systems designed to—

- ,,A’_—ﬁ
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“(1) permit the accurate evaluation of performance in any posi-
tion on the basis of criteria which are related to the position
and which specify the critical elements of the position;

“(2) provide for systematic appraisals of performance of sen-
ior executives;

' ‘; (3) encourage excellence in performance by senior executives;
an

“(4) provide a basis for making eligibility determinations for
retention in the Senior Executive Service and for Senior Execu-
tive Service performance awards.

“(b) Each performance appraisal system established by an agency
under subsection (a) of this section shall provide—

“él) that, on or before the beginning of each rating period,
performance requirements for each senior executive in the agency
are established in consultation with the senior executive and com-
municated to the senior executive;

“(2) that written appraisals of performance are based on the
individual and organizational performance requirements estab-
lished for the rating period involved; and

“(3) that each senior executive in the agency is provided a copy
of the appraisal and rating under section 4314 of this title and is
given an opportunity to respond in writing and have the rating
reviewed by an employee in a higher executive level in the agency
before the rating becomes final. .

“(c) (1) The Office shall review each agency’s performance appraisal
system under this section, and determine whether the agency perform-
ance appraisal system meets the requirements of this subchapter.

“(2) The Comptroller General shall from time to time review per-
formance appraisal systems under this section to determine the extent
to which any such system meets the requirements under this subchap-
ter and shall periodically report its findings to the Office and to each

House of the Coo?ess
“(8) If the Office determines that an agency performance appraisal
system does not meet the requirements under this subchapter ?mclud-
ing regulations prescribed under section 4315), the agency shall take
such corrective action as may be required by the Office.

“(d) A senior executive may not appeal any appraisal and rating
under any performance appraisal system under this section.

“84313. Criteria for performance appraisals

“Appraisals of performance in the Senior Executive Service shall
be based on both individual and organizational performance, taking
into account such factors as—

“S(l) improvements in efficiency, productivity, and quality of
work or gervice, including any significant re!uction In paper-
work ;

“(2) cost efficiency;

%(3) timeliness o¥ rformance ;

“‘4) other indications of the effectiveness, productivity, and
performance quality of the employees for whom the senior execu-
tive is responsible ; and :

“(15) meeting aflirmative action goals and achievement of equal
employment opportunity requirements.
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“§ 4314, Ratings for performance appraisals

“(s) Each performance appraisal system shall provide for annual
summary ratings of levels of performance as follows:

“{1) one or more fully successful levels

“(2) a minimally satisfactory level, and

“(8) an unsatisfactory level. .

“%(b) Each performance appraisal system shall provide that—

“(1) any appraisal and any rating under such system—

“(l) are made only after review and evaluation by a per-
formance review board established under subsection (cfeof
this section ; L.

“(B) are conducted at least annually, subject to the limita-
tion of subsection (c) (8) of this section;

“(C) in the case of a career appointee, may not be made
within 120 days after the beginning of a new Presidential
administration; and

“(D) are based on performance during a performance
appraisal period the duration of which shall be determined
under guidelines established by the Office of Personnel Man-

ment, but which may be terminated in any case in which

the agency making an appraisal determines that an adequate
basis exists on which to appraise and rate the senior execu-
tive’s performance;

“(2) any career agpointee receiving a rating at any of the fully
successful levels under subsection (a) (1) of this section may be
given a performance award under section 5384 of this title;

“(8) any senior executive receiving an unsatisfactory rating
under subsection (a)(3) of this section shall be reassigned or
transferred within the Senior Executive Service, or removed from
the Senior Executive Service, but any senior executive who
receives 2 unsatisfactory ratings in any period of 5 consecutive
years shall be removed from the Senior Executive Service: and

“(4) any senior executive who twice in any period of 3 con-
secutive years receives less than fully successful ratings shall be
removed from the Senior Executive Service.

“(e) (1) Each agency shall establish, in accordance with regulations
prescribed by the Office, one or more performance review boards, as
appropriate. It is the function of the boards to make recommendations
to the appropriate appointing authority of the agency relating to the
performance of senior executives in the agency.

%(2) The supervising official of the senior executive shall provide
to the performance review board, an initial appraisal of the senior
executive’s performance. Before making any recommendation with
respect to the senior executive, the board shall review any response
by the senior executive to the initial appraisal and conduct such
further review as the board finds necessary.

%(8) Performance aﬁpmisals under this subchapter with respect to
any senior executive shall be made by the appointing authority only
after considering the recommendations by the performance review
board with respect to such senior executive under paragraph (1) of
this subsection.

“(4) Members of performance review boards shall be appointed in
such a manner as to assure consistency. stability, and objectivity in
performance appraisal. Notice of the appointment of an indivignal
to serve as a member shall be published in the Federal Register.

5 USC 4314.
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“(5) In the case of an appraisal of a career appointee. more than
one-half of the members of the performance review board shall consist
of career appointees. The requirement of the preceding sentence shall
not apply in any case in which the Office determines that there exists
an insudt':ient number of career appointees available to comply with
the requirement.

“(d) The Office shall include in each report submitted to each
House of the Congress under section 3135 of this title a report of—

“(1) the performance of any performance review board estab-
lished under this section,

“(2) the number of individuals removed from the Senior Exec-
utive Service under subchapter V of chapter 35 of this title for
less than fully successful executive performance, and

“(3)l the number of performance awards under section 5384 of
this title.

“8 4315. Regulations

“The Office of Personnel Management shall prescribe regulations
to carry out the purpose of this subchapter.”.

(b) The analysis for chapter 43 of title 5. United States Code, is
amended by inserting at the end thereof the following:

“SUBCHAPTER II—PERFORMANCE APPRAISAL IN THE
SENIOR EXECUTIVE SERVICE

“4311. Definitionx.
*4312. Senior Executive Service performance appraisal systems.
“4313. Criteria for performance appraisals.
“4314. Ratings for performance appraisals.
“4315. Regulations.”.
AWARDING OF RANKo

Skc. 406. (a) Chapter 45 of title 5, United States Code, is amended
by adding at the end thereof the following new section:

“8 4507. Awarding of ranks in the Senior Executive Service

“(a) For the purpose of this section, ‘agency’. ‘senior executive’,
and ‘career appointee’ have the meanings set forth in section 3132(a)
of this title.

“(b) Each agency shall submit annually to the Office recommenda-
tions of career appointees in the agency to be awarded the rank of
Meritorious Executive or Distinguished ’lv-lxecutive. The recommenda-
tions may take into account the individual’s performance over a period
of years. The Office shall review such recommendations and provide
to the President recommendations as to which of the agency recom-
mended appointees should receive such rank. ,

. “(c) ‘During any fiscal year, the President may, subject to subsec-
tion (d) of this section, award to any carcer appointee recommended
by the Office the rank of—

“§l; Meritorious Executive, for sustained accomplishment. or

“(2) Distinguished Executive. for sustained extraordinary
accomplishment. -

A career appointee awarded a rank under paragraph (1) or (2) of
this subsection shall not be entitled to be awarded that rank during
the following 4 fiscal years.

“(d) During any fiscal year—

“(1) the number of career appointees awarded the rank of
Meritorious Executive may not exceed 3 percent of the Senior
Executive Service; and

“(2) the number of career appointees awarded the rank of
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Distinguished Executive may not exceed 1 percent of the Senior
Executive Service. ) o
“(e)(1) Receipt by a career appointee of the rank of Meritorious
Executive entitles such individual to a lump-sum payment of $10,000,
which shall be in addition to the basic pay paid under section 5382 of
this title or any award paid under section 5384 of this title.
“(2) Receipt by a career appointee of the rank of Distinguished
Executive entitles the individual to a lump-sum payment of $20,000,
which shall be in addition to the basic pay paid under section 5382 of
this title or any award paid under section 5384 of this title.”. .
(b) The analysis for chapter 45 of title 5, United States Code, is
amended by adding at the end thereof the following new item:

«4507. Awarding of Ranks in the Senior Executive Service.”.

PAY RATES AND BSYSTEMS

Skc. 407. (a) Chapter 53 of title 5, United States Code, is amended
by adding at the end thereof the following new subchapter:

“SUBCHAPTER VIII—PAY FOR THE SENIOR
EXECUTIVE SERVICE

«§ 5381. Definitions

“For the pur of this subchapter, ‘agency’, ‘Senior Executive
Service position’, and ‘senior executive’ have the meanings set forth in
section 3132 (a) of this title.

“8 5382, Establishment and adjustment of rates of pay for the
Senior Executive Service

“(a) There shall be 5 or more rates of basic pay for the Senior
Executive Service, and each senior executive shall be paid at one of the
rates. The rates of basic pay shall be initially established and there-
after adjusted by the President subject to subsection (b) of this section.

“(b) In setting rates of basic pay, the lowest rate for the Senior
Executive Service shall not be less than the minimum rate of basic
pay payable for GS-16 of the General Schedule and the highest rate
shall not exceed the rate for level IV of the Executive Schedule. The
payment of the rates shall not be subject to the pay limitation of sec-
tion 5308 or 5373 of this title.

_“(c) Subject to subsection (b) of this section, effective at the begin-
ning of the first applicable ﬁay period commencing on or after the
first day of the month in which an adjustment takes effect under section
5305 of this title in the rates of pay under the General Schedule, each
rate of basic an for the Senior Executive Service shall be adjusted
by an amount determined by the President to be appropriate. The
adjusted rates of basic pay for the Senior Executive Service shall be
included in the report transmitted to the Congress by the President
under section 5305 (a) (3) or (c) (1) of this title.

“(d) The rates of basic pay that are established and adjusted under
this section shall be printed in the Federal Register and shall super-
sede any prior rates of basic pay for the Senior Executive Service.
“§ 5383, Setting individual senior executive pay

“(a) Each appointing authority shall determine, in accordance with
criteria established by the Office of Personnel Management, which of
the rates established under section 532 of this title shall be paid to
cach senior executive under such appointing authority.

92 STAT. 1171
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*(b) In no event may the aggregate amount paid to a senior execu-
tive during any fiscal year under sections 4507, 5382, and 5384 of this
title exceed the annual rate payable for positions at level I of the
Executive Schedule in effect at the end of such fiscal year.

“(c) Except for any pay adjustment under section 5382 of this title,
the rate of basic pay for any senior executive may not be adjusted more
than once during any 12-month period. .

“(d) The rate of basic pay for any career appointee may be reduced
from any rate of basic pay to any lower rate of basic pay only if the
career ap{mintee receives a written notice of the reduction at least 15
days in advance of the reduction.

“§ 5384. Performance awards in the Senior Executive Service

“(a) (1) To encourage excellence in performance by career appoint-
ees, performance awarﬁs shall be paid to career appointees in accord-
ance with the provisions of this section.

“(2) Such awards shall be paid in a lnmp sum and shall be in addi-
tion to the basic pay paid under section 5382 of this title or any award
paid under section 4507 of this title.

“(b) (1) No performance award under this section shall be paid to
any career appointee whose performance was determined to be less
than fully successful at the time of the aglpointee’s most recent per-
fﬁ:;narice appraisal and rating under subchapter II of chapter 43 of
this title. ’

“(2) The amount of a performance award under this section shall be
determined by the agency head but may not exceed 20 percent of the
career appointee’s rate of basic pay.

“(8) The number of career appointees in any agency paid perform-
ance awards under this section during any fiscal year may not exceed
50 percent of the number of Senior Executive Service positions in such
a%:ncy. This paragraph shall not apply in the case of any agency
which has less than 4 Sle)nior Executive Eervice positions.

“(c) Performance awards paid by any agency under this section
shall be based on recommendations by performance review boards
established by such agency under section 4314 of thistitle.

“(d) The Office of Personnel Management may issue guidance to
agencies concerning the proportion of Senior Executive Service salary
expenses that may be appropriately applied to payment of perform-
ance awards and the distribution of awards.

“§ 5385. Regulations
“The Office of Personnel Management shall prescribe regulations to
carry out the purpose of this subchapter.”.

(b) The analysis of chapter 53 of title 5, United States Code. is
amended by adding at the end thereof the following new items:

“SUBCHAPTER VIII—-PAY FOR THE SENIOR EXECUTIVE SERVICE

“Bec.
“5381. Definitions. .
“5382. Establishment and adjustment of rates of pay for the Senior Executive

Service.
+5383. Setting individual senior executive pay.
“5384. Performance awards in the Senior Executive Service.
“5385. Regulations.”.
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PAY ADMINISTRATION

Sec. 408. (a) Chapter 55 of the title 5, United States Code, is
amended—

(1) by inserting “other than an employee or individual excluded
by section 5541 (2% (xvi) of this section” immediately before the
period at the end of section 5504 (a) (B) ; .

(2) by amending section 5541(2) by striking out “or” after
clause (xiv), by striking out the period after clause ?v) and
inserting “; or” in lieu thereof, and by adding the following
clause at the end thereof :

“(xvi) member of the Senior Executive Service.”;

an
(3) by inserting “other than a member of the Senior Executive
Service” after “employee” in section 5595(a) (2) (i).

(b) (1) Section 5311 of title 5, United States Code, 1s amended by
inserting ¢, other than Senior Executive Service positions,” after
“positions”.

(2) Section 5331(b) of title 5, United States Code, is amended by
inserting “, other than Senior Executive Service positions,” after
“positions”.

TRAVEL, TRANSPORTATION, AND SUBSISTENCE

Skc. 409. (a) Section 5723(a) (1) of title 5, United States Code, is
amended by striking out “; and” and inserting in lieu thereof “or of
a new appointee to the Senior Executive Service ; and”.

(b) ubch?ter IV of chapter 57 of title 5, United States Code, is
amended by adding at the ems’ thereof the following new section :

“§5752. Travel expenses of Senior Executive Service candidates
“Employing ageneies may pay candidates for Senior Executive
Service positions travel expenses incurred incident to preemployment
interviews requested by the employing agency.”.
(c¢) The analysis for chapter 57 of title 5, United States Code, is
amended by inserting after the item relating to section 5751 the fol-
lowing new item:

“5752. Travel expenses of Senlor Executive Service candidates.”.
LEAVE

Skc. 410. Section 6304 of title 5, United States Code, is amended—
. (1) in subsection (a), by striking out “and (e)” and inserting in
lieu thereof “(e), and (f)”; and
(2) by adding at the end thereof the following new subsection :
. “(f) Annual leave accrued by an individual while serving in a posi-
tion in the Senior Fxecutive Service shall not be subject to the limita-
tion on accumulation otherwise imposed by this section.”.

DISCIPLINARY ACTIONS
Sec. 411. Chapter 75 of title 5, United States Code, is amended—

(1) by inserting the following in the chapter analysis after
subchapter IV:

=
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“SUBCHAPTER V—SENIOR EXECUTIVE SERVICE

“Bec.

“7641. Definitions.

“7542. Actions covered.

“7548. Cause and procedure.” ;

and
(2) by adding the following after subchapter IV :

“SUBCHAPTER V—SENIOR EXECUTIVE SERVICE

“§ 7541. Definitions
“For the purpose of this subchapter— . .
“(1) ‘emploiee’ means a career appointee in the Senior Execu-
tive Service who— . . .
“(A) has completed the probationary period prescribed
under section 3393 (d) of this title; or .
“(B) was covered by the provisions of subchapter II of this
chapter immediately before appointment to the Senior Ex-
ecutive Service; an . .
“(2) ‘suspension’ has the meaning set forth in section 7501(2)
of this title.

“8 7542, Actions covered
“This subchapter applies to a removal from the civil service or sus-
nsion for more than 14 days, but does not apply to an action
Initiated under section 1206 of this title, to a suspension or removal
uﬁlger slection 7532 of this title, or to a removal under section 3592 of
this title.

“8 7543. Cause and procedure

“(a) Under regulations prescribed by the Office of Personuel Man-

agement, an agency may take an action covered by this subchapter
inst an employee only for such cause as will promote the efficiency
of the service.

“(b) An employee against whom an action covered by this sub-
chapter is progosed is entitled to—

(1) at least 30 days’ advance written notice, unless there is rea-
sonable cause to believe that the employee has committed a crime
for which a sentence of imprisonment can be imposed, stating
specific reasons for the proposed action;

“(2) a reasonable time, but not less than 7 days, to answer orally
and in writing and to furnish affidavits and other documentary evi-
dence in support of the answer;

‘(‘1(3) be represented by an attorney or other representative;
an

“(4) a written decision and specific reasons therefor at the
earliest practicable date.

“(c) An agency may provide, by regulation, for a hearing which
may be in lieu of or in addition to the opportunity to answer provided
under subsection (b) (2) of this section.

“(d) An employee against whom an action is taken under this
section is entitled to appeal to the Merit Systems Protection Board
under section 7701 of this title.

“(e) Copies of the notice of proposed action, the answer of the
employee when written, and a summary thereof when made orally, the
notice of decision and reasons therefor, and any order effecting an



s

= o - A

V=

65

PUBLIC LAW 95-454—OCT. 13, 1978 92 STAT. 1175

action covered by this subchapter, together with any supporting mate-
rial, shall be maintained by the agency and shall bo furnished to the
Merit Systems Protection Board upon its request and to the employce
affected upon the employee’s request.”.

RETIREMENT

Skc. 412. (a) Scction 8336 of title 5, United States Code, is amended
by redesignating subscction (h) as subsection (i) and inscrting imme-
diately after subsection (g) the following new subscction:

“(h) A member of the Senior Exccutive Service who is removed
from the Senior Executive Service for less than fully successful exec-
utive performance (as determined under subchapter 11 of chapter 43
of this title) after completing 25 years of service or after becoming
50 ycars”of age and completing 20 years of service is entitled to an
annuity.”.

(b) Section 8339(h) of title 5, United States Code, is amended by
striking out “section 8336(d)” and inserting in lieu thereof “section
8336 (g) or (h)”.

CONVERSION TO THE SENIOR EXECUTIVE SERVICE

Sec. 413. (a) For the purpose of this section, “agency”, “Senior
Executive Service position”, “career appointee”, “career reserved posi-
tion”, “limited term appointee”, “noncareer appointee”, and “general
position” have the meanings set forth in section 3132(a) of title 5,
United States Code (as added by this title), and “Senior Executive
Service” has the meaning sct forth in section 2101a of such title 5 (as
added by this title).

(b) ( 1{ Under the guidance of the Office of Personnel Management,
each agency shall—

(A) designate those positions which it considers should be
Senior Executive Service positions and designate which of those
positions it considers should be career reserved positions; and

(B) submit to the Office a written request for—

(i) a specific number of Senior Executive Service posi-
tions; an
(ii) authority to employ a specific number of noncareer

appointees.

(2) The Office of Personnel Management shall review the designa-
tions and requests of each agency under paragraph (1) of this sub-
section, and shall establish interim authorizations ir accordance with
sections 3133 and 3134 of title 5, United States Code (as added by this
Act), and shall publish the titles of the authorized positions in the
Federal Register.

(¢) (1) Each employee serving in a position at the time it is desig-
nated as a Senior Executive Service position under subsection (b) of
this section shall elect to—-

(A) decline conversion and be appointed to a position under
such employee’s current type of appointment and pay system,
retaining the grade, seniority, and other rights and benefits asso-
ciated with such type of appointment and pay system; or

(B) accept conversion and be appointed to a Senior Exccutive
Service position in accordance with the provisions of subsections
(d), (e), (£), (g),and (h) of this section.

e appointment of an employee in an agency because of an election
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under subparagraph (A) of this paragraph shall not result in the
separation or reduction in grade of any other employce in such agency.

(2) Any employee in a position whieh has been designated a Senior
Executive Service position under this section shall be notified in writ-
ing of such designation, the election required under paragraph (1) of
this subsection, and the provisions of subsections (d), (e), (f), (g),
and (h) of this section. The employee shall be given 90 days from the
date of such notification to make the election under paragraph (1)
of this subsection.

(d) Each employce who has elected to accept conversion to a Senior
Executive Service position under subsection (c) (1) (13) of this section
and who is serving under—

1) a career or career-conditional appointment; or
2) asimilar tyge of appointment in an excepted service posi-
tion, as determined by the Office;
in a position which is designated as a Senior Executive Service posi-
tion shall be appointed as a career appointee to such Senior Executive
Service position without regard to section 3393(b)-(e) of title 5,
United States Code (as added by this title).

(e) Each employee who has elected conversion to a Senior Execu-
tive Service position under subsection (¢) (1) (B) of this section and
who is serving under an excepted appointment in a position which
is not designated a career reserved position in the Senior Fxecutive
Service, but is—

(1) a position in Schedule C of subpart C of part 213 of title 5,
Code of F;deral Regulations;
(2) a position filled by noncareer executive assignment under
subpart F of part 305 of title 5, Code of Federal Regulations: or
(8) a position in the Executive Schedule under subchapter IT of
chapter 53 of title 5, United States Code, other than a career
Executive Schedule position;
shall be appointed as a noncareer appointee to a Senior Executive
Service position.

(f) Each employee who has elected conversion to a Senior Execu-
tive Service position under subsection (c) (1) (B) of this section. who
is serving in a position described in paragraph (1), (2), or (3) of
subsection (e) of this section, and whose position is designated as a
career reserved position under subsection (b) of this section shall be
appointed as a noncareer appointee to an appropriate general position
in the Senior Executive Service or shall be separated.

(g) Each employee who has elected conversion to a Senior Executive
Service position under subsection (¢) (1) (B) of this section, who is
serving 1n a posmon described in paragraph (1), (2), or (3) of sub-
section (e) of this section, and whose position is designated as a Senior
Executive Service position and who has reinstatement eliibility to a
position in the competitive service, may, on request to the Office, be
al;lpomted as a career appointee to a Senior Executive Service position.
The name of, and basis for reinstatement eligibility for, each employee
appointed as a career appointee under this subsection shall be published
in the Federal Register.

(h) Each_ e.mployee who has elected conversion to a Senior Executive
Service position under subsection (c) (1) (B) of this section and who is
serving under a limited executive assignment under subpart F of part
305 of title 5, Code of Federal Regulations, shall—

(1) be appointed as a limited term appointee to a Senior Execu-
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tive Service position if the position then held by such employes
will terminate within 3 years of the date of such appointment;

(2) be appointed as a noncareer appointee to a Senior Execu-
tive Service position if the position then held by such employee is
designated as a general position ; or

l:’snbe appointed as a noncareer appointee to a general position
if the position then held by such employee is designated as a career
reserved position.

(i) The rate of basic pay for any employee a.[ﬁ)ointed to a Senior
Executive Service position under this section shall be greater than or
equal to the rate of basic pay payable for the position held by such
cmployee at the time of such appointment.

j) Any employee who is aggrieved b{ ai?' action by any agency
under this section is entitled to appeal to the Merit Systems Protection
Board under section 7701 of title 5, United States Code (as added by
this title). An agency shall take any corrective action which the Board
orders in its decision on an apgeeal under this subsection.

(k) The Office shall prescribe regulations to carry out the purpose of
this section.

LIMITATIONS ON EXECUTIVE POSITIONS

Sec. 414. (a) (1) (A(g«'il‘he following provisions of section 5108 of
title 5, United States Code, relating to special authority to place posi-
tions at GS-16,17,and 18 of the General g:fledule, are hereby repealed :

(i) paragraphs (2), (4) through (11), and (13) through (16)
of subsection (c),an
i1) subsections (d) through (g).

(B) Notwithstanding any other provision of law (other than section
5108 of such title 5), the authority granted to an aﬁency (as defined in
section 5102(a) (1) of such title 5) under any such provision to place
one or more positions in GS-16, 17, or 18 of the General Schedule, is
hereby terminated.

(Cf, Subsection (a) of section 5108 of title 5, United States Code, is
amended to read as follows:

_“(a) The Director of the Office of Personnel Management may estab-
lish, and from time to time revise, the maximum numbers of positions
(not to exceed an aggregate of 10,777) which may at any one time be

placed in—

“(i) GS-16,17,and 18; and

“(i1) the Senior Executive Service, in accordance with section

3133 of this title.

A position may be placed in GS-16, 17, or 18, only by action of the
Director of the Office 6f Personnel Management. The authority of the
Director under this subsection shall be carried out by the President in
the case of positions proposed to be placed in GS-16, 17, and 18 in the
Federal Bureau of Investigation.”.

(D) Subsection (c) of section 5108 of title 5, United States Code, is
amended

(i;—by redesignating paragraph (3) as paragraph (2) and b

inserting “and” at the end thereof; and y
(ii) by redesignating paragraph (12) as paragraph (3) and by

striking out the semicolon at the end and inserting in lieu thereof

a period.
(2) &1)1 Notwithstanding any other provision of law (other than
section 3104 of title 5, United States Code), the authority granted to
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an agency (as defined in section 5102(a) (1) of such title 5) to establis]n
scientific or professional positions outside of the General Schedule is
hereby terminated. .

(B) Section 3104 of title 5, United States Code, is angended by strik-
}n out subsections (2) and (b) and inserting in lieu thereof the

ollowing :

“(a) (1g ) The Director of the Office of Personnel Manaﬁment may
establish, and from time to time revise, the maximum number of scien-
tific or professional positions (not to exceed 517) for carrying out re-
search and development functions which require the services of
specially qualified personnel which may be established outside of the
General Schedule. Any such position may be established only by action
of the Director.

“(2) The provisions of paragraph (1) of this subsection shall not
apply to any Senior Executive Service position (as defined in section
3132(a) of this title). .

“(3) In addition to the number of positions authorized by gara-
graph (1) of this subsection, the Librarian of Congress may establish,
without regard to the second sentence of paragraph (1) of this subsec-
tion, not more than 8 scientific or professional Eosmons to carry out the
research and development functions of the Library of Congress which
require the services of specially qualified personnel.”.

(C) Subsection (c) of such section 3104 is amended—

(i) by striking out “(c)” and inserting in lieu thereof *(b)”;
and

&ii) by striking out “to establish and fix the pay of positions
under this section and section 5361 of this title” and inserting in
lieu thereof “to fix under section 5361 of this title the pay for posi-
tions established under this section”.

(3) (A) The provisions of paragraphs (1) and (2) of this subsection
shall not apply with respect to any position so long as the individual
occupying such position on the day before the date of the enactment
of this Act continues to occupy such position.

(B) The Director—

(i) in establishing under section 5108 of title 5, United States
Code, the maximum number of positions which may be placed in
GS-16, 17, and 18 of the General Schedule, and
(i1) in establishing under section 3104 of such title 5 the maxi-
mum number of scientific or professional positions which may be
established,
shall take into account positions to which subparagraph (A) of this
pa ph _applies.
. (b) (1) Section 5311 of title 5, United States Code, is amended by
inserting “(a)” before “I'he Executive Schedule,” and by adding at
the end thereof the following new subsection :

“(b) (1) Not later than 180 days after the date of the enactment of
the Civil Service Reform Act of 1978, the Director shall determine
the number and classification of executive level positions in existence
in the executive branch on that date of enactment, and shall publish
the determination in the Federal Register. Effective beginning on the
date of the publication, the number of executive level positions within
thle)szxc::putlve branch may not exceed the number published under this
su ion.

“(2) For the purpose of this subsection, ‘executive level position’
means—
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“(A) any office or position in the civil service the rate of pay for
which is equal to or greater than the rate of basic pay payable for
positions under section 5316 of this title, or .

“(B) any such office or position the rate of pay for which may
be fixed by administrative action at a rate equal to or greater than
the rate of basic pay payable for positions under section 5316 of
this title;

but does not include any Senior Executive Service position, as defined
in section 3132(83 of this title.”.

(2) The President shall transmit to the Congress by January 1, 1980,
a plan for authorizinﬁ executive level positions in the executive branch
which shall include the maximum number of executive level positions
necessary by level and a justification for the positions.

EFFECTIVE DATE; CONGRESSIONAL REVIEW

Skc. 415. (a) (1) The provisions of this title, other than sections 413
and 414(a), shall take effect 9 months after the date of the enactment
of this Act.

(2) The provisions of section 413 of this title shall take effect on
tho date of the enactment of this Act.

(8) The provisions of section 414(a) of this title shall take effect 180
days after the date of the enactment of this Act.

(b) (1) The amendments made by sections 401 through 412 of this
title shall continue to have effect unless, during the first period of 60
calendar days of continuous session of the Congress beginning after
i years after the effective date of such amendments, a concurrent reso-
lution is introduced and adopted by the Con disapproving the
continuation of the Senior Executive Service. Such amendments shall
cease to have effect on the first day of the first fiscal year beginning
after the date of the adoption of such concurrent resolution.

(2) The continuity of a session is broken only by an adjournment
of the Congress sine die, and the days on which either House is not in
session because of an adjournment of more than 3 days to a day certain
are excluded in the computation of the 60-day period.

(3) The provisions of subsections (d), (e), (f), (g), sh), i), (),
and (k) of section 5305 of title 5, United States Code, shall apply with
respect to any concurrent resolution referred to in paragraph (1) of
this subsection, except that for the purpose of this paragraph the ref-
ercnce in such subsection (e) to 10 calendar days shall be considered a
reference to 30 calendar days.

(4) During the 5-year period referred to in paragraph (1) of this
subsection, the Director of the Office of Personnel Management shall
include in each report required under section 3135 of title 5, United
States Code (as added by this title) an evaluation of the effectiveness
of the Senior Executive Service and the manner in which such Service

is administered.
TITLE V—-MERIT PAY

PAY FOR PERFORMANCE

. Sec. 501. Part III of title 5, United States Code, is amended by
inserting after chapter 53 the following new chapter:
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“CHAPTER 54—MERIT PAY AND CASH AWARDS

“5401. Pur] .
“5402. Mermy system.
*5403. Cash award program.
“5404. Report.
*5405. Regulations.
“§ 5401. Purpose
“(a) Itisthe purpose of this chapter to provide for—
“(1) amerit pay system which shall—
“(A) within available funds, recognize and reward quality
performance by varying merit pay adjustments;
“(B) use performance appraisals as the basis for determin-
ing merit pay adjustments;

“(C) within available funds, provide for training to
improve objectivity and fairness in the evaluation of perform-
ance; and

“(D) regulate the costs of merit pay by establishing appro-
priate control techniques; and

“(2) a cash award E:r‘logmm which shall provide cash awards

for superior accomplishment and special service.
ht‘(bﬁ(l) Except as {;rovided in paragraph (2) of this subsection,
this ¢

apter sha apﬁsy to any supervisor or mana t official (as
defined 1n paragraphs (10) and (11) of section 7103 of this title,
respectivel)y;) who is in a position which is in GS-13, 14, or 15 of the
General Schedule described in section 5104 of this title.

“(2) (A) Upon application under subparagraph (C) of this para-
graph, the President may, in writing, exclude an agency or any unit
of an agency from the application of this chapter if the President
glsiders such exclusion to be required as a result of conditions arising

m_
“(i) the recent establishment of the agency or unit, or the im-
plementation of a new program,
“(ii) an emergency situation, or
“(ii1) any other situation or circumstance.

“(B) Any exclusion under this paragraph shall not take effect
earlier than 30 calendar days after the President transmits to each
House of the Congress a report describing the agency or unit to be
excluded and the reasons therefor. .

“(C) An application for exclusion under this paragraph of an

ncy or any unit of an agency shall be filed by the head of the agency
with the Office of Personnel Management, and shall set forth reasons
v(;}g the agency or unit should be excluded from this chapter. The

ce shall review the application and reasons, undertake such other
review as it considers appropriate to deterinine whether the agency
or unit should be excluded from the coverage of this chapter, and upon
completion of its review, recommend to the President whether the
a,gveng or unit should be so excluded.

“(D) Any agency or unit which is excluded pursuant to this para-
graph shall, insofar as practicable. make a sustained effort to eliminate
the conditions on which the exclusion is based.

“(E) The Office shall periodically review any exclusion from cover-
age and may at any time recommend to the President that an exclusion
under this paragraph be revoked. The President may at any time
revoke, in writing, any exclusion under this paragraph.
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“§ 5402, Merit pay system

“(a) In accordance with the purpose set forth in section 5401(a) (1)
of this title, the Office of Personnel Management shall establish a merit
pay system which shall provide for a range of basic pay for each
grade to which the system applies, which range shall be limited by the
minimum and maximum rates of basic pay payable for each grade
under chapter 53 of this title.

“(b) (1) Under regulations prescribed by the Office, the head of each
agency may provide for increases within the range of basic pay for any
employee covered by the merit pay system.

“(2) Determinations to provide pay increases under this sub-
section—

“(A) may take into account individual performance and
organiza.tiona] accomplishment, and

‘(B? shall be based on factors such as—

(i) any improvement in efficiency, productivity, and
quality of work or service, including any significant reduction
in Paperwork'

¢ 2i1 cost eﬁiciency;

“(ii1) timeliness of performance ; and

“(iv) other indications of the effectiveness, productivity,
and quality of performance of the employees for whom the
employee 1S responsible;;

%(C) shall be subject to review only in accordance with and to
the extent gmvided by procedures established by the head of the

ncy; an

“(D) shall be made in accordance with regulations issued by
the Office which relate to the distribution of increases authorized
under this subsection.

“(3) For any fiscal year, the head of any agency may exercise
authority under paragraph (1) of this subsection only to the extent of
the funds available for the purpose of this subsection.

“(4) The funds available for the purpose of this subsection to the
head of any agency for any fiscal year shall be determined before the
beginning of the fiscal year by the Office on the basis of the amount
estimated by the Office to be necessary to reflect—

“(A) within-grade step increases and quality step increases
which would have been paid under subchapter ITT of chapter 53
of this title during the fiscal year to the employees of the agency
covered by the merit pay system if the employees were not so
covered ; and

“(B) adjustments under section 5305 of this title which would
have been paid under such subchapter during the fiscal year to
such employees if the employees were not so covered, less an
amount reflecting the adjustment under subsection (02 (1) of this
section in rates of basic pay payable to the employees for the fiscal
year.

“(c) (1) Effective at the beginning of the first applicable pay period
commencing on or after the first day of the month in which an adjust-
ment takes effect under section 5305 of this title, the rate of basic pay
for any position under this chapter shall be acijnsted by an amount
equal to the greater of—

“(A) one-half of the percentage of the adjustment in the
annual rate of pay which corresponds to the percentage generally
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applicable to positions not covered by the merit pay system in the

same e as the position ; or i
“(B) such greater amount of such percentage of such adjust-

ment in the annual rate of pay as may be determined by the Office.

“(2) Any employee whose position is brought under the merit pay
system shall, so long as the employee continues to occupy the position,
be entitled to receive basic pay at a rate of basic pay not less than the
rate the employee was receiving when the position was brought under
the merit pay system, plus any subsequent adjustment under para-
graph (1) of this subsection.

“(3) No employee to whom this cha%)ter applies mai be paid less
than the minimum rate of basic pay of the grade of the employee’s

ition.

“(d) Under regulations prescribed by the Office, the benefit of
advancement through the range of basic pay for a grade shall be
preserved for any employee covered by the merit pay system whose
continuous service is interrupted in the public interest by service with
the armed forces, or by service in essential non-Government civilian
emPonment during a period of war or national emergencfy.

5 USC 5941. “(e) For the purpose of section 5941 of this title, rates of basic pay
of employees covered by the merit pay system shall be considered rates
of basic pay fixed by statute.

“§ 5403. Cash award program

“(a) The head of any agency may pay a cash award to, and incur
necessarlv; expenses for the honorary recognition of, any employee
covered f, the merit pay system who—

“(1) by the employee’s suggestion. invention. superior accom-
plishment, or other personal effort, contributes to the efficiency,
economy, or other improvement of Government operations or
achieves a significant reduction in paperwork; or

“(2) performs a special act or service in the public interest in
connection with or related to the employee’s Federal employment.

Presidential cash “(b) The President may pay a cash award to. and incur necessary
awards. expenses for the honorary recognition of, any employee covered by
the merit pay system who—

“(1) by the employee’s suggestion. invention, superior accom-
plishment, or other personal effort, contributes to the efficiency.
economy, or other improvement of Government operations or
achieves a significant reduction in paperwork; or
. “(2) performs an exceptionally meritorious special act or serv-
ice In the public interest in connection with or related to the
employee’s Federal employment,

A Presidential cash award may be in addition to an agency cash award
under subsection (a) of this section.
_“(c) A cash award to any employee under this section is in addi-
tion to the basic pay of the employee under section 5402 of this title.
Acceptance of a cash award under this section constitutes an agree-
ment that the use by the Government of any idea, method. or device
for which the award is made does not form the basis of any claim of
any nature against the Government by the employee accepting the
award. or tha empl:see’s heirs or assigns.
Payment of “(d) A cash award to, and expenses for the honorary recognition of,
awards. any employee covered by the merit pay system may be paid from the
fund or appropriation available to the activity primarily benefiting,
or the various activities benefiting, from the suggestion, invention,



73

PUBLIC LAW 95-454—OCT. 13, 1978

superior accomplishment, or other meritorious effort of the employee.
The head of the agency concerned shall determine the amount to be
contributed by each activity to any agency cash award under subsection
(a) of this section. The President shall determine the amount to be
contributed by each activity to a Presidential award under subsection
(b) of this section. L . .

“(e) (1) Except as provided in paragraph (2) of this subsection, a
cash award under this section may not exceed $10,000.

“(2) If the head of an agency certifies to the Office of Personnel
Management that the suggestion, invention, superior accomplishment,
or other meritorious effort of an employee for which a cash award is
proposed is highly exceptional and unusually outstanding, a cash
award in excess of $10,000 but not in excess of $25,000 may be awarded
to the employee on the approval of the Office.

“(f) The President or the head of an agency may pay a cash award
under this section notwithstanding the death or separation from the
service of an employee, if the suggestion, invention, superior accom-
plishment, or other meritorious effort of the employee for which the
award is proposed was made or performed while the employee was
covered by the merit pay system.

“§ 5404. Report

“The Office of Personnel Management shall include in each annual
report required by section 1308(a) of this title a report on the opera-
tion of the merit pay system and the cash award program established
under this chapter. The report shall include—

“(1) an analysis o?tt)he cost and effectiveness of the merit pay
system and the cash award program; and

“(2) a statement of the agencies and units excluded from the
coverage of this chapter under section 5401 (b) (2) of this title, the
reasons for which each exclusion was made, and whether the
exclusion continues to be warranted.

“§5405. Regulations

“The Office of Personnel Management shall prescribe regulations to
carry out the purpose of this chapter.”.

INCENTIVE AWARDS AMENDMENTS

Skc. 502. (a) Section 4503(1) of title 5, United States Code, is
amended by inserting after “operations” the following : “or achieves a
significant reduction in paperwork”.

(b) Section 4504 (1) of title 5, United States Code, is amended by
inserting after “operations” the following: “or achieves a significant
reduction in paperwork”.

TECIINICAL AND CONFORMING AMENDMENTS

Skc. 503. (a) Section 4501(2) (A) of title 5, United States Code, is
amended by striking out “; and” and inserting in lieu thereof ¢, but
does not include an employee covered by the merit pay system estab-
lished under section 5402 of this title; and”.

(b) Section 4502(a) of title 5, United States Code, is amended by
striking out “§5,000” and inserting in lieu thereof “$10,000”.

(c¢) Section 4502(b) of title 5, UTnited States Code, is amended—

(1) by striking out “Civil Service Commission” and inserting
in lieu thereof “Office of Personnel Management”;

92 STAT. 1183
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(2) b; striking out “$5,000” and inserting in lieu thereof
¢$10,000”; and . L

(8) by striking out “the Commission” and inserting in lieu
thereof “the Office”.

(d) Section 4506 of title 5, United States Code, is amended by strik-
ing out “Civil Service Commission may” and inserting in lieu thereof
“Office of Personnel Management shall”. . .

(e) The second sentence of section 5332(a) of title 5, United States
Code, is amended by inserting after “applies” the following: “, except
an employee covered by the merit pay system established under section
5402 olf) this title,”. : .

(f) Section 5334 of title 5, United States Code (as amended in sec-
tion 801(a) (3) (G) of this Act), isamended— . .

1) in paragraph (2) of subsection (c), by inserting *, or for

an employee appointed to a position covered by the merit pag 5{5-

tem lished under section 5402 of this title, any dollar
amount,” after “step”; and . .

(2) by adding at the end thereof the following new subsection :

“{)f) In the case of an employee covered by the merit pay system
established under section 5402 of this title, all references in this section
to ‘two steps’ or ‘two step-increases’ shall be deemed to mean 6

rcent.”.

(g) Section 5335(e) of title 5, United States Code, is amended by
inserting after “individual” the following: “covered by the merit pay
system established under section 5402 of this title, or,”.

(h) Section 5336(c) of title 5, United States Code, is amended by
inserting after “individual” the following : “covered by the merit pay
system established under section 5402 of this title, or,”.

(i) The table of chapters for part III of title 5, United States Code,
is amended by inserting after the item relating to chapter 53 the
following new item:

“54. Merit Pay and Cash Awards. ... . . ... ... .. iieireinnnnn.. 54017,
EFFECTIVE DATE

Sec. 504. (a) The provisions of this title shall take effect on the

first day of the first applicable pay period which begins on or after
October 1, 1981, except that such provisions may take effect with
respect to any category or cate%)lries of positions before such day to
the extent prescribed by the Director of the Office of Personnel
Management.
. (b) The Director of the Office of Personnel Management shall
include in the first report required under section 5404 of title 5, United
States Code (as added by this title), information with respect to the
progress and cost of the implementation of the merit pay system and
the cash award {;rogmm established under chapter 54 of such title (as
added by this title).

TITLE VI—RESEARCH, DEMONSTRATION, AND OTHER
PROGRAMS

RESEARCH PROGRAMS AND DEMONSTRATION PROJECTS

Sec. 601. (a) Part IIT of title 5, United States Code, is amended by
adding at the end of subpart C thereof the following new chapter:
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“CHAPTER 47—PERSONNEL RESEARCH PROGRAMS AND
DEMONSTRATION PROJECTS

“4701. Definitions.

+4702. Research programs.
“4708. Demonstration projects.
“4704. Allocation of funds.
“4705. Reports.

*4706. Regulations.

“§4701, Definitions

“(a) For the purpose of this chapter— L.
“(1) ‘agency’ means an Executive agency, the Administrative

Office of the United States Courts, and the Government Printing

Office, but does not include—

“(A) a Government corporation;

“(B) the Federal Bureau of Investigation, the Central
Intelligence Agency, the Defense Intelligence Agency, the
National Security Agency, and, as determined by the Presi-
dent, any Executive agency or unit thereof which is desig-
nated by the President and which has as its principal function
the conduct of foreign intelligence or counterintelligence
activities; or

“(C) the General Accounting Office;

“(2) ‘employee’ means an individual employed in or under an
ncy ;
ag:(gg’ ‘eligible’ means an individual who has qualified for
appointment in an agency and whose name has been entered on
the approdpriate register or list of eligibles;

“(4) ‘demonstration project’ means a project conducted by the
Office of Personnel Management, or under its supervision, to deter-
mine whether a specified change in personnel management policies
or procedures would result in improved Federal personnel man-
agement ; and

“(5) ‘research program’ means a planned study of the manner
in which public management policies and systems are operating,
the effects of those policies and systems, the possibilities for
change, and comparisons among policies and systems.

“(b) This subchapter shall not apply to any position in the Drug
Enforcement Administration which is excluded from the competitive
service under section 201 of the Crime Control Act of 1976 (5 U.S.C.
5108 note ; 90 Stat. 2425).

“§ 4702. Research programs
“The Office of Personnel Management shall—

“(1) establish and maintain (and assist in the establishment
and maintenance of) research programs to study improved
methods and technologies in Federal personnel management;

“(2) evaluate the research programs established under para-
graph (1) of this section;

“(3) establish and maintain a program for the collection and
public dissemination of information relating to personnel man-
agement research and for encouraging and facilitating the
ex%hange of information among interested persons and entities;
an

“(4) carry out the preceding functions directly or through
agrecment or contract.

92 STAT. 1185
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“8 4703. Demonstration projects
“(a) Except as provided in this section, the Office of Personnel Man-
agement may, directly or through agreement or contract with one or
more agencies and other public and private organizations, conduct and
evaluate demonstration projects. Subject to the provisions of this sec-
tion, the conducting of demonstration ﬁm]_ects shall not be limited by
any lack of specific authority under this title to take the action con-
templated, or by any provision of this title or a{ni rule or regulation
rescribed under this title which is inconsistent with the action, includ-
Ing any law or regulation relatinﬁ.to.— . . »
“(1) the methods of establishing qualification requirements for,
recruitment for,and apgomtment. to positions; .
"“(2) the methods of classifying positions and compensating
em‘Ploy ees; I _— .
3) the methods of assigning, reassigning, or promoting
employees;
4) the methods of disciplining employees; .

“(5) the methods of providing incentives to employees, includ-
ing the provision of group or individual incentive bonuses or pay;
6) the hours of work per day or per week; L.

“(7) the methods of involving employees, labor organizations,
and employee organizations in personnel decisions; and
. “88) the methods of reducing overall agency staff and grade
evels.

“(b) Before conducting or entering into any agreement or contract
to conduct a demonstration project, the Office shall—

“(1) develop a plan for such project which identifies—

“éA the purposes of the project ;
“(B) the types of employees or eligibles, categorized by
occupational series, grade, or organizational unit ;

“(lé) the number of employees or eligibles to be included,
in the aggregate and by category;

“(D) the methodology;

“(E) the duration;
“(F) thetraining to be provided; .
“(G) the anticipated costs;
“(H) the methodology and criteria for evaluation;

‘(I) a specific description of any aspect of the project for

which there is a lack of specific authority ; and

“(J) a specific citation to any provision of law, rule, or
regulation which, if not waived under this section, would pro-
hibit the conducting of the project, or any part of the project

as progqsed; .
«“ ?2) publish the plan in the Federal Register;

[

“(3) submit the plan so published to public hearing;

“(4) provide notification of the proposed project, at Teast 180
days in advance of the date any project proposed under this sec-
tion is to take effect—

“(A) to employees who are likely to be affected by the
project; and
“(B) toeach House of the Congress;

“(5) obtain approval from each agency involved of the final
version of the plan; and
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“(6) provide each House of the Congress with a report at least
90 days in advance of the date the project is to take effect setting
forth the final version of the plan as so approved. .

“(c) No demonstration project under this section may provide for a
waiver of —

“(1) any provision of chapter 63 or subpart G of this title;

“(2) (A) any provision of law referred to in section 2302(b) (1)
of this title; or . .

“(B) any provision of l]aw implementing any provision of law
referred to in section 2302(b) (1) of this title by— )

“(i) providing for equal employment opportunity through
affirmative action; or .

“(ii) providing any right or remedy available to any
employee or applicant for employment in the civil service;

“(3) any provision of chapter 15 or subchapter III of chapter
73 of this title;

“(4) any rule or regulation prescribed under any provision of
law referred to in paragraph (1), (2),or (3) of this subsection ; or

“(5) any provision of chapter 23 of this title, or any rule or reg-
ulation prescribed under this title, if such waiver is inconsistent
with any merit system principle or any provision thereof relating
to prohibited personnel practices.

“(d) (1) Each demonstration project shall—

“(A) involve not more than 5,000 individuals other than
individuals in any control groups necessary to validate the results
of the project ; and

“(B) terminate before the end of the 5-year period beginning
on the date on which the project takes effect, except that the proj-
ect may continue beyond the date to the extent necessary to vali-

date the results of the project.

“(2) Not more than 10 active demonstration projects may be in
effect at any time.

“(e) Subject to the terms of any written agreement or contract
between the Office and an agency, a demonstration project involving
the agency may be terminated by the Office, or the agency, if either
determines that the project creates a substantial hardship on, or is not
in t};g I_ﬁt interests of, the public, the Federal Government, employees,
or eligibles.

“(5' Employees within a unit with respect to which a labor orga-
nization is accorded exclusive recognition under chapter 71 of tﬁ’i’s
title shall not be included within any project under subsection (a) of
this section—

“(1) if the project would violate a collective bargaining agree-
ment (as defined in section 7103(8)- of this title) between the
agency and the labor organization, unless there is another written
agreement with respect to the project between the agency and the
orgumzation permitting the inclusion: or

(2) if the project is not covered by such a collective bargaining
agreement, until there has been consultation or negotiation, as
appropriate, by the agency with the labor organization.

“(gg Employees within any unit with respect to which a labor
organization has not been accorded exclusive recognition under Chag
ter 71 of this title shall not be included within any project under sub-
section (a) of this section unless there has been agency consultation
regarding the project with the employees in the unit.
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“(h) The Office shall provide for an evaluation of the results of
each demonstration project and its impact on improving public man-
agement.

“(i) Upon request of the Director of the Office of Personnel Man-
agement, agencies shall cooperate with and assist the Office, to the
extent practicable, in any evaluation undertaken under subsection (h)
of this section and provide the Office with requested information and
reports relating to the conducting of demonstration projects in their
respective agencies.

“§ 4704. Allocation of funds

“Funds appropriated to the Office of Personnel Management for the
purpose of this chapter may be allocated by the Office to any agency
conducting demonstration pro{ects or assisting the Office in conduct-
ing such projects. Funds so allocated shall remain available for such
period as may be specified in appropriation Acts. No contract shall be
entered into under this chapter unless the contract has been provided
for in advance in appropriation Acts,

*§ 4705. Reports

“The Office of Personnel Management shall include in the annual
report required by section 1308(a) of this title a summary of research
programs and demonstration projects conducted during the year
covered by the report, the effect of the programs and projects on
improving public management and increasing Government efficiency,
and recommendations of policies and procedures which will improve
such management and efficiency.

“§ 4706. Regulations

“The Office of Personnel Management shall prescribe regulations
to carry out the purpose of this chapter.”.

(b) The table of chapters for part ITI of title 5, United States Code,
is amended by inserting after the item relating to chapter 45 the fol-
lowing new item:

“47. Personnel Research Programs and Demonstration Projects........ 4701,

INTERGOVERNMENTAL PERSONNEL ACT AMENDMENTS

Skc. 602. (a) Section 208 of the Intergovernmental Personnel Act
of 1970 (42 U.S.C. 4728) is amended—
(1) by striking out the section heading and inserting in lieu
thereof the following :

“TRANSFER OF FUNCTIONS AND ADMINISTRATION OF MERIT POLICIES”;

(2) by redesignating subsections (b), (c), (d), (e), and (f)
as subsections (c), (d), (e), (f), and (2), respective?y, and by
inserting after subsection (a) the following new subsection :

“(b) In accordance with regulations of the Oéce of Personnel Man-
agement, Federal agencies may require as a condition of participa-
tion in assistance programs, systems of personnel administration con-
sistent with personnel standards prescribed by the Office for positions
engaged in carrying out such programs. The standards sha]lp—

“(1) include the merit principles in section 2 of this Act;
“(2) be prescribed in such a manner as to minimize Federal
intervention in State and local personnel administration.” ; and
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(3) by striking out the last subsection and inserting in lieu
thereof the following new subsection : .
“(h) Effective one year after the date of the enactment of the Civil
Service Reform Act of 1978, all statuto! ersonnel requirements
established as a condition of the receipt of Federal grants-in-aid by
State and local governments are hereby abolished, except— .

“(1) requirements prescribed under laws and regulations
referred to in subsection (a) of this section;_

“(2) requirements that generally prohibit discrimination in
employment or require equal employment opportunity ;

%(8) the Davis-Bacon Act (40 U.S.C. 276 et seqi); and
“(4) chapter 15 of title 5, United States Code, relating to polit-

ical activities of certain State and local employees.”. .
(b) Section 401 of such Act (84 Stat. 1920) is amended by striking
out “governments and institutions of higher education” and insertin,
in lieu thereof “governments, institutions of higher education, an
other organizations”. . .
(cz Section 403 of such Act (84 Stat. 1925) is amended by inserting
“(a)” after “403.”, and by adding at the end thereof the following new
subsection :

“(b) Effective beginning on the effective date of the Civil Service
Reform Act of 1978, the provisions of section 314(f) of the Public
Health Service Act (42 U.S.C. 246(f)) applicable to commissioned
officers of the Public Health Service Act are hereby repealed.”.

(d) Section 502 of such Act (42 U.S.C. 4762) is amended in para-

p ‘53) by inserting “the Trust Territory of the Pacific Islands,”
E:?ore and a territory or possession of the United States,”.

(e) Section 506 of such Act (42 U.S.C. 4766) is amended—

(1) in subsection (b)(2), by striking out “District of Colum-
bia” and inserting in lieu thereof “District of Columbia, the
Commonwealth of Puerto Rico, Guam, American Samor, and the
Virgin Islands”; and

(2) in subsection (b) (5), by striking out “and the District of
Columbia” and inserting in lieu thereof ¢, the District of Colum-
bia, the Commonwealth of Puerto Rico, Guam, American Samon,
and the Virgin Islands”.

AMENDMENTS TO THE MOBILITY PROGRAM

Sn(;i e(gOé}. (a) Section 3371 of title 5, United States Code, is
amended—
(1) by inserting, “the Trust Territory of the Pacific Islands,”
after “Puerto Rico,” in paragragh (1) (IX) ; and
. (2) by striking out “and” at the end of paragraph (1), by strik-
ing out the period at the end of paragraph (2) and inserting a
;erlrllico.lon in lieu thereof, and by adding at the end thereof ghe
ollo :
“(3)111‘%“10“] agency’ means an Executive agency, military
department, a court of the United States, the Administrative
ce of the United States Courts, the Library of Congress, the
Botanic Garden, the Government Printing Office, the Congres-
sional Budget Office. the UTnited States Postal Service, the Postal
Rate Commission, the Office of the Architect of the Capitol, the
Office of Technology Assessment, and such other similar agencies
of the legislative and judicial branches as determined appropriate
by the Office of Personnel Management ; and
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*Organization.” “(4) ‘other organization’ mneans—

“(A) a national, regional, State-wide, area-wide, or metro-
politan organization representing member State or local
governments ;

“(B) an association of State or local public officials; or

“(C) a nonprofit organization which has as one of its prin-

z?a functions the offering of professional advisory, research,

ucational, or development services, or related services,

to governments or universities concerned with public
management.”.

(b) Sections 3372 through 3375 of title 5, United States Code, are
amended by striking out “executive agency” and “an executive agency”
each Place they appear and inserting in lieu thereof “Federal agency”
and “a Federa agenc!”, respective!iy.

(¢) Section 3372 of title 5, United States Code, is further amended—

(1) in subsection (a) (1), by inserting after “agency” the fol-
lowing: “, other than a noncareer appointee, limited term
appointee, or limited emergency appointee (as such terms are
defined in section 3132(a) of this title) in the Senior Executive
Service and an employee in a position which has been exce})ted
from the competitive service by reason of its confidential, policy-
determining, policy-making, or policy-advocating character,”;

2) in subsection (b) (1), by striking out “and”;
3) in subsection (b)(2), by striking out the period after
“agency” and inserting in lieu thereof a semicolon;
4) by adding at the end of subsection (b) the following:
(3) an employee of a Federal agency to any other organiza-
tion; and
“(4) an employee of an other organization to a Federal
agency.”; and
(5) by adding at the end thereof (as amended in paragraph (4)
of this subsection) the following new subsection :

“(c) (1) An em{)loyee of a Federal agency may be assigned under
this subchapter only if the employee agrees, as a condition of accepting
an assignment under this subchapter, to serve in the civil service upon
the completion of the assignment for a period equal to the length of the
assignment.

“(2) Each agreement required under paragraph sl) of this subsec-
tion shall provide that in the event the employee fails to carry out the
agreement (except for good and sufficient reason, as determined by the
head of the Federal agency from which assigned) the employee shall be
liable to the United States for payment of all expenses (excluding
salary) of the assignment. The amount shall be treated as a debt due
the United States.”.

(d) Section 3374 of title 5, United States Code, is further amended—
(1) by adding at the end of subsection (b) the following new
sentence:
“The above exceptions shall not apply to non-Federal employees who
5 USC 8301, are covered by chapters 83, 87, and 89 of this title by virtue of their
8701, 8901. non-Federal employment immediately before assignment and appoint-
ment under this section.”;
(2) in subsection (c) (1), by striking out the semicolon at the
end thereof and by inserting in lieu thereof the following:
“, except to the extent that the pay received from the State or local
government is less than the appropriate rate of pay which the
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duties would warrant under the applicable pay provisions of
this title or other applicable authorit.i;” ; an

(3), by striking out the period at the end of subsection (c) and
inserting in lieu thereof the following: “, or for the contribution
of the State or local government, or a part thereof, to employee
benefit systems.”.

(e) Section 3375(a) of title 5, United States Code, is further
amended by striking out “and” at the end of paragraph (4), by
redesignating paragraph (5) as paragraph (6), and by inserting after
paragraph (4) the following;

“55) section 5724a(b) of this title, to be used by the employee
for miscellaneous expenses related to change of station where
movement or storage of household goods is involved; and”.

TITLE VII-FEDERAL SERVICE LABOR-MANAGEMENT
RELATIONS

FEDERAL SERVICE LABOR-MANAGEMENT RELATIONS

Skec. 701. So much of subpart F of part III of title 5, United States
Code, as precedes subchapter 11 of chapter 71 thereof is amended to
read as follows:

“Subpart F—Labor-Management and Employee
Relations

“CHAPTER 7T1—LABOR-MANAGEMENT RELATIONS

e “SUBCHAPTER I—GENERAL PROVISIONS
“7101. Findings and purpose.

“7102. Employees’ rights.

“7103. Definitions; application.

“7104. Federal Labor Relations Authority.

“71105. Powers and duties of the Authority.

“7108. Management rights.

“SUBCHAPTER II—RIGHTS AND DUTIES OF AGENCIES AND
LABOR ORGANIZATIONS
“Bec.
“7111. Exclusive recognition of labor organizations.
“7112. Determination of appropriate units for labor organization representation.
“7118. National consultation rights.
“7114. Representation rights and duties.
“T115. Allotments to representatives.
‘7116. Unfair labor practices.
“7117. Duty to bargain in good faith ; compelling need ; duty to consult.
“7118. Prevention of unfair labor practices.
“T119. Negotiation impasses ; Federal Service Impasses Panel
“7120. Standards of conduct for labor organizations.

“SUBCHAPTER III—GRIEVANCES, APPEALS, AND REVIEW

“Bec.

“7121. Grievance procedures.
“7122, Exceptions to arbitral awards.
“7123. Judicial review; enforcement.

92 STAT. 1191
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“SUBCHAPTER IV—ADMINISTRATIVE AND OTHER PROVISIONS

“7181. Official time.

“7132. Subpenas.

“7183. Compilation and publication of data.

“7184. Regulations.

“7185. Continuation of existing laws, recognitions, agreements, and procedures.

“SUBCHAPTER I—GENERAL PROVISIONS

“§ 7101. Findings and purpose
“(a) The Congress finds that—

“(1) experience in both private and tgub]ic employment indi-
cates that the statutoniy protection of the right of employees to
organize, bargain collectively, and participate through labor
ogganizations of their own choosing in decisions which affect
them—

“iA safeguards the public interest,
‘:i B) contributes to the effective conduct of public business,
an

“(C) facilitates and encourages the amicable settlements of
disputes between employees and their employers involving
conditions of employment ; and

“(2) the public interest demands the highest standards of
employee performance and the continued development and
implementation of modern and progressive work practices to
facilitate and imgrove employee performance and the efficient
accomplishment of the operations of the Government.

Therefore, labor organizations and collective bargaining in the civil
service are in the public interest.

“(b) It is the purpose of this chapter to prescribe certain rights and
obligations of the employees of the Federal Government and to estab-
lish procedvres which are des’iﬁ:led to meet the special requirements
and needs of the Government. The provisions of this chapter should be
interpreted in a manner consistent with the requirement of an effective
and efficient Government.

“§7102. Employees’ rights

“Each employee shall have the right to form, join, or assist any labor
organization, or to refrain from any such activity, freely and without
fear of penalt{l or reprisal, and each employee shall be J)rotected in the
exercise of such right. Except as otherwise provided under this chapter,
such right includes the right—

‘(1) to act for a labor organization in the capacity of a repre-
sentative and the right, in that ct;pacity, to present the views of
the labor organization to heads of agencies and other officials of
the executive branch of the Government, the Congress, or other
appro riate authorities, and

(2) to engage in collective bargaining with respect to condi-
tions of employment through representatives chosen by employees
under this chapter.

“8 7103. Definitions; application

“(a) For the purpose of this chapter—
“(1) ‘person’ means an g\dividual, labor organization, or

agency;
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“(A) employed in an agency ; or

“(B) whose employment in an agency has ceased because of
any unfair labor practice under section 7116 of this title
and who has not obtained any other regular and substantially
equivalent emg!:iment, as determined under regulations pre-
scribed by the Federal Labor Relations Authority ;

but does not include—

“(i) an alien or noncitizen of the United States who
occupies a position outside the United States;

“(1i) a member of the uniformed services;

“(iil) a supervisor or a management official ;

“(iv) an officer or emesloyee 1n the Foreign Service of the
United States employed in the Department of State, the
Agency for International Development, or the International
Communication Agency; or

“(v) any person who participates in a strike in violation

« of section 7,311 of this tilt:,le; (inelud
3 ncy’ means an Executive agency (including a nonap-
pro( rza.::ﬁe fund instrumentality described in section 2105(c)
of this title and the Veterans’ Canteen Service, Veterans’ Admin-
istration), the Library of Congress, and the Government Printing
Office, but does not include—
“ Ag the General Accounting Office;
“(B) the Federal Bureau of Investigation ;
“(C) the Ceneral Intelligence Agency;
“ D{ the National Security Agency;
“(E) the Tennessee Valley Authority;
“(F) the Federal Labor Relations Authority ;

or

«“ SG) the Federal Service Impasses Panel ;

“(4) ‘labor organization’ means an organization composed in
whole or in part of employees, in which employees participate
and pay dues, and which has as a purpose the dealing with an
agency concerning grievances and conditions of employment, but
does not include—

“(A) an orgenization which, by its constitution, bylaws,
tacit agreement among its members, or otherwise, denies
membership because of race, color, creed, national origin, sex,
age, preferential or nonpreferential civil service status,foﬁti-
cal affiliation, marital status, or handicapping condition;

“(B) an organization which advocates the overthrow of
the constitutional form of government of the United States;

“(C) an organization sponsored by an agency ; or

“(D)_an orgenization which participates in the conduct
of a strike against the Government or any agency thereof or
imposes a duty or obligation to conduct, assist, or participate
in such a strike;

“§5L§:ues’ means dues, fees, and assessments;

“(2) ‘emsloyee’ means an individual—

“(8) ‘Authority’ means the Federal Labor Relations Authority
described in section 7104 (a) of this title;

“(7) ‘Panel’ means the Federal Service Impasses Panel de-
scribed in section 7119 (c) of this title;

“(8) ‘collective bargaining agreement’ means an agreement
entered into as a result of collective bargaining pursuant to the
provisions of this chapter;

92 STAT. 1193

§ USC 7311.
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“(9) ‘grievance’ means any compluint- - .
“(A) by any employee concerning any matter relating to
the employment of the employee:
“(B) by any labor organization concerning any matter
relating to the employment of any employee; or
“(C) by any employee, labor organization. or agency con-
cerning—
“(i) the effect or interpretation, or a claim of breach,
of a collective hargaining agreement ; or
“Sii) any claimed violation. misinterpretation. or mis-
application of any law, rule, or regulation affecting con-
ditions of employment ;

%(10) ‘supervisor’ means an individual employed by an agency,
having authority in the interest of the agency to hire, direct,
assign, promote, reward, transfer, furlough, layoff, recall, sus-
pend, discipline, or remove employees. to adjust their grievances,
or to effectively recommend such action, if the exercise of the
authority is not merely routine or clerical in nature but requires
the consistent exercise of independent judgment. except that,
with respect to any unit which includes firefighters or nurses. the
term ‘supervisor’ includes only those individuals who devote a
preponderance of their employment time to exercising such
authority ;

“(11) ‘management official’ means an individual employed by
an agency in a position the duties and responsibilities of which
require or authorize the individual to formulate, determine, or
influence the policies of the agency:

%(12) ‘collective bargaining’ means the performance of the
mutual obligation of the representative of an agency and the
exclusive representative of employees in an appropriate unit in
the agency to meet at reasonable times and to consult and bargain
in a good-faith effort to reach agreement with respect to the
conditions of employment affecting such employees and to exe-
cute, if requested by either party. a written document incorpo-
rating any collective bargaining agreement reached. but the
obligation referred to in this paragraph does not compel cither

arty to agree to a proposal or to make a concession ;

“(13) ‘confidential employee’ means an employee who acts in
a confidential capacity with respect to an individual who formu-
lates or effectuates management policies in the field of labor-
management relations;

“(14) ‘conditions of employment’ means personnel - policies.
practices, and matters, whether established by rule, regulation,
or otherwise, affecting working conditions. except that such term
does not include policies, practices, and matters—

“(A) relating to political activities prohibited under sub-
chapter ITI of chapter 73 of thistitle;

“(B) relating to the classification of any position; or

“(C") to the extent such matters are specifically provided
for by Federal statute : ’

“(15) ‘professional employee’ means—

“(Az‘ an emp[o,yeo engaged in the performance of work—
(i) requiring knowledge of an advanced type in

a field of science or learning customarily acquired by a
prolonged course of specialized intellectual instruction
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and study in an institution of higher learning or a hospi-
tal (as distinguished from knowledge acquired by a gen-
eral academic education, or from an apprenticeskip, or
from training in the performance of routine mental,
manual, mechanical, or physical activities); .
“(ii) requiring the consistent exercise of discretion
and judgment in its performance; .
“ziii) which is predominantly intellectual and varied
in character (as distinguished from routine mental, man-
ual, mechanical, or l}hysical work) ; and
“(iv) which'is of such character that the output pro-
duced or the result accomplished by such work cannot
be standardized in relation to a given period of time; or

“(B) anemployee who has completed the courses of special-
ized intellectual instruction and studg described in subpara-
graph (A) (i) of this paragraph and is performing re ated
work under appropriate direction or guidance to qualify the
employee as a professional employee described in subpara-
graph (A) of this paragraph;

“(}16) ‘exclusive representative’ means any labor organization
which—

“(A) is certified as the exclusive representative of em loy-
eesl In an appropriate unit pursuant to section 7111 of this
title; or

“ (h) was recognized by an agency immediately before the
effective date of this chapter as the exclusive representative
of employces in an appropriate unit—

“(1) on the basis of an election, or
“(i1) on any basisother than an election,
and continues to be so recognized in accordance with the pro-
visions of this chapter;
“(17) ‘firefighter’ means any employee engaged in the perform-

92 STAT. 1195

ance of work directly connected with the control and extinguish-.

ment of fires or the maintenance and use of firefighting apparatus
and equipment ; and

“(18) ‘United States’ means the 50 States, the District of
Columbia, the Commonwealth of Puerto Rico, Guam, the Virgin
Islands, the Trust Territory of the Pacific Islands, and any terri-
tory or possession of the United States.

“(b) (1) The President may issue an order excluding any agency
or subdivision thereof from coverage under this chapter if the Presi-
dent determines that—

. “(A) the agency or subdivision has as a primary function
intelligence, counterintelligence, investigative, or national security
work, and

“(B) the provisions of this chapter cannot be applied to that
agency or subdivision in a manner consistent with national security
requirements and considerations.

“(2) The President may issue an order suspending any provision
of this chapter with respect to any agency, installation, or activity
located outside the 50 States and the District of Columbia, if the

President determines that the suspension is necessary in the interest
of national security.

i

Presidential
order.

Presidential
ordet.
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§ USC 7104.

Report to
President.

5 USC 7105.

“87104. Federal Labor Relations Authority

“(a) The Federal Labor Relations Authority is composed of three
members, not more than 2 of whom may be adherents of the same
political party. No member shall engage in any other business or
employment or hold another office or position in the Government of the
Umteg States except as otherwise provided by law.

“(b) Members of the Authority shall be appointed by the President
by and with the advice and consent of the Senate, and may be removed
by the President only upon notice and hearing and only for inefficiency,
neglect of duty, or malfeasance in office. The President shall designate
one member to serve as Chairman of the Authority.

“(c) (1) One of the original members of the Authority shall be
appointed for a term of 1 year, one for a term of 3 years, and the
Chairman for a term of 5 years. Thereafter, each member shall be
apyointed for a term of 5 years.

“(2) Notwithstanding pamﬁ?h (1) of this subsection, the term
of any member shall not expire before the earlier of—

“(A; the date on which the member’s successor takes office, or

“(B) the last day of the Congress beginning after the date on
which the member’s term of office would (but for this subpara-
graph) expire. .

An individual chosen to fill a vacancy shall be appointed for the

unexpired term of the member replaced.

“(d) A vacancy in the Authority shall not impair the right of the
remaining members to exercise all of the powers of the Authoritg.

“(e) The Authority shall make an annual report to the President
for transmittal to the Congress which shall include information as
to the cases it has heard and the decisions it has rendered.

“(f) (1) The General Counsel of the Authority shall be appointed
by the President, by and with the advice and consent of the Senate,
for a term of 5 years. The General Counsel may be removed at any time
by the President. The General Counsel shall hold no other office or
Fosition in the Government of the United States except as provided by

aw.

“(2) The General Counsel may—

h“(A) investigate alleged unfair labor practices under this

chapter,

“(B) file and prosecute complaints under this chapter, and
“(C) exercise such other powers of the Authority as the
Authority may prescribe.

“(8) The General Counsel shall have direct authority over, and
responsibility for, all employees in the office of General Counsel
including employees of the General Counsel in the regional offices o
the Authority.

“§ 7105. Powers and duties of the Authority

“(a) (1) The Authority shall provide leadership in establishin
policies and guidance relating to matters under this chapter, and,
except as otherwise provided, shall be responsible for carrying out
the purposc of this chapter.

“(2) The Authority shall, to the extent provided in this chapter and
in accordance with regulations prescribed by the Authority—

“(A) determine the apgropﬁateness of units for labor orga-
nization representation under section 7112 of this title;

“(B) supervise or conduct elections to determine whether a
labor organization has been selected as an exclusive representative
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by a majority of the employees in an appropriate unit and other-
wise administer the provisions of section 7111 of this title relating
to the according of exclusive recognition to labor organizations;

“(C) prescribe criteria and resolve issues relating to the grant-
ing of national consultation rights under section 7118 of this title;

‘(D) prescribe criteria and resolve issues relating to deter-
mining compelling need for agency rules or regulations under
section T117(b) of this title;

“(E) resolves issues relating to the duty to bargain in good
faith under section 7117(c) of this title;

“(F) prescribe criteria relating to the granting of consultation
rights with respect to conditions of employment under section
7117(d) of this title;

“(G) conduct hearings and resolve complaints of unfair labor
practices under section 7118 of this title;

“(H) resolve exceptions to arbitrator’s awards under section
7122 of this title; an

“(I) take such other actions as are necessary and appropriate
to effectively administer the provisions of this chapter.

“(b) The Authority shall adopt an official seal which shall be
judicially noticed.

“(¢) The principal office of the Authority shall be in or about the
District of Columbia, but the Authority may meet and exercise any
or all of its powers at any time or place. Except as otherwise expressly
provided by law, the Authority may, by one or more of its members
or by such agents as it may designate, make any apgropriate imgxiry
necessary to carry out its duties wherever persons subject to this chap-
ter are located. Any member who participates in the inquiry shall not
be disqualified from later participating in a decision of the Authority
in any case relating to the inquiry.

“(cf) The Authority shall appoint an Executive Director and such
regional directors, administrative law judges under section 3105 of
this title, and other individuals as it may from time to time find neces-
sary for the proper performance of its functions. The Authority may
delegate to officers and employees appointed under this subsection
authority to perform such duties and make such expenditures as may
be necessary.

“(e) (1) The Authority may delegate to any regional director its
authority under this chapter—

“ ( A) to determine whether a group of employees is an appro-
priate unit;

“§B; to conduct investigations and to provide for hearings;
“(C) to determine whether a question of representation exists
and to direct an election ; and

“(D) to supervise or conduct secret ballot elections and certify
the results thereof.

“(2) The Authority may delegate to any administrative law judge
appointed under subsection (d) of this section its authority under
section 7118 of this title to determine whether any person has engaged
inorisengaging in an unfair labor practice.

“(f) If the Authority delt:lgntes ani authority to any regional direc-
tor or administrative law judge to take any action pursuant to subsec-
tion (e) of this section, the Authority may, upon application by any
interested person filed within 60 days after the date of the action.
review such action, but the review shall not, unless specifically ordered
by the Authority, operate as a stay of action. The Authority may

50-952 0 79 8
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affirm, modify, or reverse any action reviewed under this subsection,
If the Authority does not undertake to gmnt review of the action
under this subsection within 60 days after the later of—

“(1) the date of the action; or .

“(2) the date of the filing of any application under this sub-
section for review of the action;

the action shall become the action of the Authority at the end of such
60-day period.

“@ In order to carry out its functions under this chapter, the
Authority may—

“(1) hold hearings;

“(2) administer oaths, take the testimony or deposition of any
person under oath, and issue subpenas as provided in section 7182
of this title; and .

“(8) may require an agency or a labor orgnmzation to ceano
and desist from violations of this chapter and require it to take
ln{. remedial action it considers appropriate to carry out tie
Ro icies of this chapter. ‘

“(h) Except as provided in section 518 of title 28, relating to litiga.
tion before the Supreme Court, attorneys designat,eé by the Authority
may appear for the Authority and represent the Authority in any
civil action brought in connection with any function carried out by
the Authority pursuant to this title or as otherwise authorized by law.

“(i) In the exercise of the functions of the Authorit{ under this
title, the Authority may request from the Director of the Office of
Personnel Management an advisory opinion concerning the proper
interpretation of rules, regulations, or policy directives issued by the
Office of Personnel Management in connection with any matter before
the Authority.

“8 7106. Management rights

“(a) Subject to subsection (b) of this section, nothing in this
chapter shall affect the authority of any management official of any
agency— . - o

“(1) to determine the mission, budget, organization, number
of employees, and internal security practices of the agency; and

“(2;’ in accordance with applicable laws—-

“(A) to hire, assign, direct, layoff, and retain employees
in the agency, or to suspend, remove, reduce in grade or pay,
or take other disciplinary action against such employees;

“(B) to assign work, to make determinations with respect
to contracting out, and to determine the personnel by which
agency operations shall be conducted;

“(C) with respect to filling positions, to make selections
for appointments from—

“(i) among properly ranked and certified candidates
for promotion; or
“(11) any other appropriate source ; and

“(D) to take whatever actions may be necessary to carry

out the agency mission during emergencies. ‘
“(b) Nothing in this section shall preclude any agency and any
labor oreanization from negotiating—

“(1) at the election of the agency, on the numbers. types. and
grades of employees or positions assigned to any organizational
subdivision, work project, or tour of duty, or on the technology.
methods, and means of performing work ;
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“(2) procedures which management officials of the agency will
observe 1n exercising any authority under this section; or

%(3) appropriate arrangements for employees adversely affected
by the exercise of any authority under this section by such man-
agement officials.

“SUBCHAPTER II—RIGHTS AND DUTIES OF AGENCIES
AND LABOR ORGANIZATIONS

“§ T111. Exclusive recognition of labor organizations 5 USC 7111.

“(a) An agency shall accord exclusive recognition to a labor organi-
zation if the organization has been selected as the representative, in a
secret ballot election, by a majority of the employees in an appropriate
unit who cast valid ballots in the election.

“(b) Ifa petitionis filed with the Authority— Petition.

“(1) by any person alleging—

“(X) in the case of an appropriate unit for which there is
no exclusive representative, that 30 percent of the employees
in the appropriate unit wish to be represented for the purpose
of collective bargaining by an exclusive representative, or

“(B) in the case of an appropriaie unit for which there is
an exclusive representative, that 30 percent of the employees
in the unit allege that the exclusive representative is no longer
the representative of the majority of the employees in the
unit; or

“(2) by any person seeking clarification of, or an amendment

to, a certification then in effect or a matter relating to representa-

tion; ,
the Authority shall investigate the petition, and if it has reasonable Hearing.
cause to believe that a question of representation exists, it shall provide
an opportunity for a hearing (for which a transcript shall be kept)
after reasonable notice. If the Authority finds on the record of the Election.
hearing that a question of representation exists, the Authority shall
supervise or conduct an election on the question by secret ballot and
shall certify the results thereof. An election under this subsection shall
not be conducted in any appropriate unit or in any subdivision thereof
within which, in the preceding 12 calendar months, a valid election
under this subsection has been held.

“(c) A labor organization which—

. “(1) has been designated by at least 10 percent of the employees
in the unit specified in any petition filed pursuant to subsection
(b) of this section;
“(2) has submitted a valid copy of a current or recently expired
collective bargaining agreement for the unit ; or
“(3) has submitted other evidence that it is the exclusive rep-
resentative of the employees involved ;
may intervene with respect to a petition filed pursuant to subsection
(b) of this section and shall be placed on the ballot of any election
under such subsection (b) with respect to the petition.

“@) The Authority shall determine who is eligible to vote in any
election under this section and shall establish rules governing any such
election, which shall include rules allowing empoyees eligible to vote
the opportunity to choose—

“(1) from labor organizations on the ballot, that labor organi-
zation which the employees wish to have represent them; or
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“(2) not to be reqlresenbed by a labor organization.

In any election in which no choice on the ballot receives a majority of
the votes cast, a runoff election shall be conducted between the two
choices receiving the highest number of votes. A labor organization
which receives t%xe majority of the votes cast in an election shall be
certified by the Authority as the exclusive representative.

“(e) A labor organization seeking exclusive recognition shall submit
to the Authority and the agency involved a roster of its officers and
representatives, a copy of its constitution and bylaws, and a statement
of its objectives.

“(f) Exclusive recognition shall not be accorded to a labor
organization—

“(1) if the Autho ftiy determines that the labor organization
is subject to corrupt influences or influences opposed to democratic
principles;

“(2) in the case of a petition filed pursuant to subsection
(b) (1) (A) of this section, if there is not credible evidence that
at least 30 percent of the employees in the unit specified in the peti-
tion wish to be represented for the purpose of collective bargain-
ing by the labor organization seeking exclusive recognition;

“(8) if there isthen in effect a lawful written collective bargain-
ing agreement between the agency involved and an exclusive rep-
resentative (other than the labor organization seeking exclusive
recognition) covering any employees included in the unit speci-
fied in the petition, unless—

“(A) the collective bargaining agreement has been in effect
for more than 3 years, or

“(B) the petition for exclusive recognition is filed not more
than 105 days and not less than 60 days before the expiration
date of the collective bargaining agreement ; or

“(4) if the Authority has, within the previous 12 calendar
months, conducted a secret ballot election for the unit described
in any petition under this section and in such election a majority
of the employees voting chose a labor organization for certification
as the unit’s exclusive representative.

“(g) Nothing in this section shall be construed to prohibit the waiv-
ing of hearings by stipulation for the purpose of a consent election in
conformity with regulations and rules or decisions of the Authority.

“§ 7T112. Determination of appropriate units for labor organiza-
tion representation

“(a) (1) The Authority shall determine the appropriateness of any
unit. The Authority shall determine in each case whether, in order to
ensure employees the fullest freedom in exercising the rights guaran-
teed under this chapter, the appropriate unit should be established on
an agency, plant, installation, functional, or other basis and shall
determine any unit to be an appropriate unit only if the determination
will ensure a clear and identifiable community of interest among the
employees in the unit and will promote effective dealings with, and
efficiency of the operations of, the agency involved.

“(b) A unit shall not be determined to be appropriate under this
section solely on the basis of the extent to which employees in the pro-
posed unit have organized, nor shall a unit be determined to be appro-
priate if it includes—

“(1) except as provided under section 7135(a) (2) of this title,
any management official or supervisor;
“(2) a confidential employee;
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%(8) an employee engaged in personnel work in other than a
purely clerical capacity ; L. .

“(4) an employee engaged in administering the provisions of
this chamr; .

“(5) both &rofessmnal employees and other emploivee.s, unless a
majority of the professional employees vote for inclusion in the
unit;

“(8) any employee engaged in intelligence, counterintelligence
inve(ﬁzg&tiz'e, or syecurity work which directly affects nation
see}l(gigy;or ) — Lin investicati dit

any employee primarily en, In Investigation or audiy
functions ¥elat?ng to the wor{ oé individuals employed by an
agency whose duties directly affect the internal security of the
agency, but only if the functions are undertaken to ensure that
the duties are discharged honestly and with integrity.

“(c¢) Any employee who is engaged in administering any provision
of law relating to labor-management relations may not be represented
by a labor organization—

“(1) which represents other individuals to whom such provision
applies; or

“(2) which is affiliated directly or indirectly with an organiza-
tion which represents other individuals to whom such provision

applies.

“(dg Two or more units which are in an agency and for which a
labor organization is the exclusive regeresenta.tive may, upon petition
by the agency or labor orﬁnnization, consolidated with or without
an election into a single larger unit if the Authority considers the
larger unit to be approf)ria.te. The Authority shall certify the labor
organization as the exclusive representative of the new larger unit.
“§7T113. National consultation rights

“(a)(I) If, in connection with an ncy, no labor organization
has (heen accorded exclusive reoognigo:gsn an agency ba.s%s: a labor
organization which is the exclusive representative of a substantial num-
ber of the employees of the agency, as determined in accordance with
criteria prescribed by the Authority, shall be granted national consul-
tation rights by the agency. National consultation rights shall termi-
nate when the labor organization no longer meets the criteria pre-
scribed by the Authority. Any issue relating to any labor organization’s
eligibility for, or continuation of, national consultation rights shall
be subject to determinetion by the Authority.

u (b; (1) Any labor organization having national consultation rights
12 at]:imnec:tion with any agency under subsection (a) of this section
S| —
“(A) be informed of any substantive change in conditions of
employment proposed by the agency, and
“(B) be permitted reasonable time to present its views and rec-
ommendations regarding the changes.

“(2) If any views or recommendations are {u’esented under para-
graph (1) of this subsection to an agency by any labor organization—

“(A) the agency shall consider the views or recommendations
before taking final action on any matter with respect to which the
views or recommendations are presented ; and

“(B) the aiency shall provide the labor organization a written
statement of the reasons for taking the final action.

“(c) Nothing in this section shall be construed to limit the right

of any agency or exclusive representative to engage in collective
bargaining.

92 STAT. 1201

5 USC 7113.
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“§ 7114. Representation rights and duties

“(a) (1) A labor organization which has been accorded exclusive
recognition is the exclusive representative of the employees in the unit
it represents and is entitled to act for, and negotiate collective bargain-
ing agreements covering, all employees in the unit. An exclusive repre-
sentative is responsible for representing the interests of all employces
in the unit it represents without discrimination and without regard to
labor organization membership.

“(2) An exclusive representative of an appropriate unit in an agency
shall be given the opportunity to be represented at—

“a) any formal discussion between one or more representatives
of the agency and one or more employees in the unit or their
representatives concerning any grievance or any personnel policy
or practices or other general condition of employment; or

“(B) any examination of an employee in the imit by a repre-
sentative of the agency in connection with an investigation if—

“(i) the employee reasonably believes that the examination
may result in disciplinary action against the employee; and
“(ii) the employee requests representation.

“(3) Each agency shall annually inform its employees of their rights
under paragraph (2) (B) of this subsection.

“(4) Any agency and any exclusive representative in any appro-
priate unit in the agency, throu%lh appropriate representatives, shall
meet and negotiate in good faith for the purposes of arriving at a
collective bargaining agreement. In addition, the agency and the ex-
clusive representative may determine appropriate techniques, consist-
ent with the provisions of section 7119 of this title, to assist in any
negotiation.

¢(5) The rights of an exclusive representative under the provisions
(f)f this subsection shall not be construed to preclude an employee

rom—

“(A) being represented by an attorney or other representative,
other than the exclusive representative, of the employee’s own
choosing in any grievance or appeal action; or

“(B) exercising grievance or appellate rights established by
law, rule, or regulation; .

except in the case of grievance or appeal procedures negotiated under
this chapter.

“(b) ?I'he duty of an agency and an exclusive representative to
negotiate in good faith under subsection (a) of this section shall include
the obligation—

“(1) to approach the negotiations with a sincere resolve to
reach a collective bargaining agreement ;

“(2) to be represented at the negotiations by duly authorized
representatives prepared to discuss and negotiate on any condi-
tion of employment ;

“(3) to meet at reasonable times and convenient places as fre-
quently as may be necessary, and to avoid unnecessary delays;

“(4) in the case of an agency, to furnish to the exclusive rep-
resentative involved, or its authorized representative, upon request
and, to the extent not prohibited by law, data—

“(A) which is normally maintained by the agency in the
lar course of business;
“(B) which is reasonably available and necessary for full
and proper discussion, understanding, and negotiation of sub-
jects within the scope of collective bargaining; and
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“(C) which does not constitute guidance, advice, counsel,
or training provided for management officials or supervisors,
relating to collective bargaining; and

“(5) if agreement is reached, to execute on the request of any
party to the negotiation a written document embodying the agreed
terms, and to take such steps as are necessary to implement such
agreement. .

“(c)(1) An aﬁeement between ani' agency and an exclusive rep-
resentative shall be subject to approval by the head of the agency.

“(2) The head of the agency shall approve the agreement within
30 days from the date the agreement is executed if the agreecment is
in accordance with the ]provisions of this chapter and any other appli-
cable law, rule, or regulation (unless the agency has granted an excep-
tion to the provision).

“(3) If the head of the agency does not approve or disapprove the
agreement within the 30-day period, the agreement shall take effect
and shall be binding on the agency and the exclusive representative
subject to the provisions of this chapter and any other applicable law,
rule, or re%ulation. )

“(4) A local agreement subject to a national or other controllin,
agreement at a higher level shall be approved under the procedures o
the controlling agreement or, if none, under regulations prescribed by
the agency.

“§7115. Allotments to representatives

“(a) If an agency has received from an employee in an ap‘l)ropriate
unit & written assignment which authorizes the agency to deduct from
the pay of the employee amounts for the payment of regular and
periodic dues of the exclusive representative of the unit, the agency
shall honor the assignment and make an appropriate allotment pur-
suant to the assignment. Any such allotment shall be made at no cost
to the exclusive representative or the employee. Except as provided
under subsection (b) of this section, any such assignment may not be
revoked for a period of 1 year.

“(b) An allotment under subsection (a) of this section for the
deduction of dues with respect to any employee shall terminate when—

“(1) the agreement between the agency and the exclusive rep-
resentative involved ceases to be applicable to the employee; or

%(2) the employee is suspended or expelled from membership
in the exclusive representative.

“(c) (1) Subject to paragraph (2) of this subsection, if a petition
has been filed with the Authority by a labor organization alleging that
10 percent of the employees in an appropriate unit in an agency have
membership in the labor organization, the Authority shall investigate
the petition to determine its validity. Upon certification by the Author-
ity of the validity of the petition, the agency shall have a duty to nego-
tiate with the labor organization solely concerning the deduction of
dues of the labor organization from d?:e pay of the members of the
labor organization who are employees in the unit and who make a vol-
untary allotment for such pu .

“(2) (A) The provisions of paragraph (1) of this subsection shall
not apply in the case of any appropriate unit for which there is an
exclusive representative.

“{B) Any agreement under paragraph (1) of this subsection between
8 labor organization and an agency with respect to an appropriate unit
shall be null and void upon the certification of an exclusive representa-
tive of the unit.
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“8 7T116. Unfair labor practices
“(a) For the purpose of this chapter, it shall be an unfair labor
practice for an agency—

“(1) to interfere with, restrain, or coerce any employee in the
exercise by the employee of any right under this chapter;

“(2) to encourage or discourage membership in any labor
organization by discrimination in connection with hiring, tenure,
promotion, or other conditions of employment;

%(8) to sponsor, control, or otherwise assist any labor organiza-
tion, other than to furnish, upon request, customary and routine
services and facilities if the services and facilities are also fur-
nished on an impartial basis to other labor organizations having
equivalent status;

“(4) to discipline or otherwise discriminate against an employee
because the employee has filed a complaint, affidavit, or petition, or
has given any information or testimony under this chapter;

“(5) to refuse to consult or negotiate in good faith with a
labor organization as required by this chapter;

“(6) to fail or refuse to cooperate in impasse procedures and
imPasse decisions as required by this chapter;

“(7) to enforce any rule or regulation (other than a rule or
regulation implementing section 2302 of this title) which is in
conflict with any applicable collective bargaining agreement if
the agreement was in effect before the date the rule or regulation
was prescribed ; or

“(8) to otherwise fail or refuse to comply with any provision
of this chapter.

“(b) For the purpose of this chapter, it shall be an unfair labor
practice for a labor organization—

“(1) to interfere with, restrain, or coerce any employee in the
exercise by the employee of any right under this chapter;

%(2) to cause or attempt to cause an agency to discriminate
against any employee in the exercise by the employee of any right
under this chapter;

“(3) to coerce, discipline, fine, or attempt to coerce a member
of the labor organization as punishment, reprisal, or for the pur-
pose of hindering or impeding the member’s work performance
or productivity as an employee or the discharge of the member’s
duties as an employee; '

“(4) to discriminate against an employee with regard to the
terme or conditions of membership in the labor organization on
the basis of race, color, creed, national origin, sex, referential
or nonpreferential civil service status, political affiliation, marital
status, or handicapping condition;

“(5) to refuse to consult or negotiate in good faith with an
agency as required by this chapter;

“(6{ to fail or refuse to cooperate in impasse procedures and
impasse decisions as required by this chapter;

“(7) (A) to call. or participate in, a strike, work stoppage, or
slowdown, or picketing of an agency in a labor-management
dispute if such picketing interferes with an agency’s operations,
or

“(B) to condone any activity described in subparagraph (A)
of this paragraph by failing to take action to prevent or stop
such activity; or

“(8) to otherwise fail or refuse to comply with any provision
of this chapter.
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Nothing in paragraph (7) of this subsection shall result in any infor-
mational picketing which does not interfere with an agency’s opera-
tions being considered as an unfair labor practice.

4(c) For the purpose of this chapter it shall be an unfair labor
practice for an exclusive representative to deny membership to any
employce in the appropriate unit represented by such exclusive repre-
sentative except for fallure—

“(1) to meet reasonable occupational standards uniformly
re(!uired for admission, or

4(2) to tender dues uniformly required as a condition of acquir-
ing and retaining membership.

This subscction does not preclude any labor organization from enforc-
ing discipline in accordance with procedures under its constitution or
bylaws to the extent consistent with the provisions of this chapter.

“(d) Iscues which can properly be raised under an appeals pro-
cedure may not be raised as unfair labor practices prohibited under
this section. Except for matters wherein, under section 7121 (e) and
(f) of this title, an employee has an option of using the negotiated
grievance procedure or an appeals procedure, issues which can be
raised under a grievance procedure may, in the discretion of the
arorieved party, be raised under the grievance procedure or as an
unfair labor practice under this section, but not under both procedures.

“(e) The expression of any personal view, argument, opinion or the
making of any statement which—

“(1) publicizes the fact of a representational election and
encourages employees to exercise their right to vote in such
election,

“(2) corrects the record with respect to any false or misleading
statement made by any person, or

“(3) informs employees of the Government’s policy relating to
labor-management relations and representation,

shall not, if the expression contains no threat of reprisal or force or
promise of benefit or was not made under coercive conditions, (A)
constitute an unfair labor practice under any provision of this chapter,
or (B) constitute grounds for the setting aside of any election con-
ducted under any provisions of this chapter.

“R7117. Duty tol?argain in good faith; compelling need; duty to
consu

“(a) (1) Subject to paragraph (2) of this subsection, the duty to
bareain in good faith shall, to the extent not inconsistent with any
Federal law or any Government-wide rule or regulation, extend to
matters which are the subject of any rule or regulation only if the rule
or regulation is not a Government-wide rule or regulation.
. “(2) The duty to bargain in good faith shall, to the extent not
Inconsistent with Federal law or any Goverment-wide rule or regula-
tion, extend to matters which are the subject of any agency rule or
regulation referred to in paragraph (3) of this subsection only if the
Authon_ty has determined under subsection (b) of this section that no
compelling need (as determined under regulations prescribed by the
Authority) exists for the rule or regulation.

. “(3) Paragraph (2) of the subsection applies to any rule or regula-
tion issued by any agency or issued by any primary national subdivi-
sion of such agency, unless an exclusive representative represents an
appropriate unit including not less than a maiority of the employees in
the issuing agency or primary national subdivision, as the case may
be, to whom the rule or regulation is applicable.

92 STAT. 1205
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“(b) (1) In any case of collective bargaining in which an exclusive
representative al eges that no compelling need exists for any rule or
regulation referred to in subsection (a)(3) of this section which is
then in effect and which governs any matter at issue in such collec-
tive bargaining, the Authority shall determine under paragraph (2)
of this subsection, in accordance with regulations prescribed q)y the
Authority, whether such a compelling need exists.

“(2) For the purpose of this section, a compelling need shall be
determir.~d not to exist for any rule or regulation only if—

“(A) the agency, or primary national subdivision, as the case
may be, which issued the rule or regulation informs the Authority
in writing that a compelling need for the rule or regulation does
not exist ; or

“(B) the Authority determines that a compelling need for a
rule or regulation does not exist.

“(3) A hearing may be held, in the discretion of the Authority,
before a determination is made under this subsection. If a hearing is
held, it shall be expedited to the extent practicable and shall not
include the General Counsel as a party.

“(4) The agency, or primary national subdivision, as the case may
be, which issued the rule or regulation shall be a necessary party at
any hearing under this subsection.

‘sc) (1) Except in any case to which subsection (b) of this section
applies, if an agency involved in collective bargaining with an exclu-
sive representative alleges that the duty to bargain in good faith does
not extend to any matter, the exclusive representative may appeal the
allegation to the Authority in accordance with the provisions of this
subsection.

%(2) The exclusive representative may, on or before the 15th day
after the date on which the agency first makes the allegation referred
to in paragraph (1) of this subsection, institute an appeal under this
subsection by—

“(A) filing a petition with the Authority; and

“(B) furnishing a copy of the petition to tie head of the agency.

:&3) On or before the 30th day after the date of the receipt by the
head of the agency of the copy of the petition under paragraph (2) (B)
of this subsection, the agency shall—

“(A) file with the Authority a statement—

“(i) withdrawing the allegation; or
“(i1) setting forth in full its reasons supporting the allega-
tion; and

“(B) furnish a copy of such statement to the exclusive
representative.

“(4) On or before the 15th day after the date of the receipt by the
exclusive representative of a copy of a statement under paragra
(3) (B) of this subsection, the exclusive representative shall file with
the Authority its response to the statement.

“(5) A hearing may be held, in the discretion of the Authority,
before a determination is made under this subscction. If a hearing is
held, it shall not include the General Counsel as a party.

“(6) The Authority shall expedite proceedings under this subsection
to the extent practicable and shall issue to the exclusive representa-
tive and to the agency a written decision on the allegation and specific
reasons therefor at the earliest practicable date.

“(d) (1) A labor organization which is the exclusive representative
of a substantial number of employees, determined in accordance with
criteria prescribed by the Authority, shall be granted consultation
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rights by any agency with respect to any Government-wide rule or reg-
ulation 1ssued by the agency effecting any substantive change in any
condition of employment. Such consultation rights shall terminate
when the labor organization no longer meets the criteria ?rescribed
by the Authority. Any issue relating to a labor organization’s eligibil-
ity for, or continuation of, such consultation rights shall be subject to
determination by the Authoritx. . )

%(2) A labor organization having consultation rights under para-
graph Sl) of this subsection shall— .

A) be informed of any substantive change in conditions of
employment fmopoeed by the agency, and

(B) shall be permitted reasonable time to present its views
and recommendations regarding the changes.

«(8) If any views or recommendations are presented under para-
graph {2) of this subsection to an agema'l by any labor organization—

“(A) the agency shall consider the views or recommendations
before taking final action on any matter with respect to which the
views or recommendations are presented; and

“(B) the agency shall provide the labor organization a written
statement of the reasons for taking the final action.

“§T118. Prevention of unfair labor practices

“(a)(1) If any agency or labor organization is charged by any
person with having engaged in or engaging in an unfair labor prac-
tice, the General Counsel shall investigate the charge and may issue
and cause to be served upon the agency or labor organization a com-

plaint. In any case in which the General Counsel does not issue a com-

laint because the charge fails to state an unfair labor practice, the
general Counsel shall provide the person making the charge a written
statement of the reasons for not issuing & complaint.

“(2) Any complaint under paragraph (1) of this subsection shall
contain a notice—

“}Ag of the charge;

“(B) that a hearing will be held before the Authority (or any
member thereof or before an individual employ y the
authority and designated for such purpose) ; and

“(C) of the time and place ﬁxe(r for the hearing.

“ ﬁ(13) The labor organization or agency involved shall have the right
to file an answer to the original and any amended complaint and to
appear in person or otherwise and give testimony at the time and place
fixed in the complaint for the hearing.

“(4)(A) Except as provided in subparagraph (B) of this para-
graph, no complaint shall be issued based on any alleged unfair labor
practice which occurred more than 6 months before the filing of the
chnr% with the Authority. ’

“(B) If the General éounsel determines that the person filing any
charge was prevented from filing the charge during the 6-month period
referred to m subparagra?h (A) of this paragraph by reason of—

“(i) any failure of the agency or labor organization against
which the charge is made to perzmn a duty owed to the person,

or
“(ii) any concealment which prevented discovery of the
all unfair labor practice during the 6-month period,

the General Counsel may issue a comﬁ aint based on the charge if

the charge was filed during the 6-month period beginning on the day

of the discovery by the person of the alleged unfair labor practice.
“(5) The General Counsel may prescribe regulations providing for
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informal methods by which the alleged unfair labor practice may be
resolved prior to the 1ssuance of a complaint. . _

“86) he Authority (or any member thereof or any individual
employed by the Authority and designated for such purpose) shall con-
duct a hearing on the complaint not earlier than 5 days after the date
on which the complaint is served. In the discretion of the individual
or individuals conducting the hearing, any person involved may be
allowed to intervene in the hearing and to g:esent testimony. Any such
hearing shall, to the extent practicable, be conducted in accordance
with the provisions of subchapter II of cha;f)ter-5 of this title, except
that the parties shall not be bound by rules of evidence, whether statu-
tory, common law, or adopted by a court. A transcript shall be kept
of the hearing. After such a hearing the Authority, in its discretion,
may upon notice receive further evidence or hear argument.

¢ ﬂ?) If the Authority (or any member thereof or any individual
employed by the Authority and designated for such purpose) deter-
mines after any hearing on a complaint under dparagraph (5) of this
subsection that the preponderance of the evidence received demon-
strates that the agency or labor organization named in the complaint
has engaged in or is engaging in an unfair labor practice, then the
individgua:ﬁ or individuals conducting the hearing shall state in writing
their findings of fact and shall issue and cause to be served on the
agency or labor organization an order—

“(A) to cease and desist from any such unfair labor practice
in which the agency or labor organization is engaged;

“(B) requiring the parties to renegotiate a collective bargain-
ing agreement in accordance with the order of the Authority and
r:fquiring that the agreement, as amended, be given retroactive
effect ;

“(C) requiring reinstatement of an employee with backpay in
accordance with section 5596 of this title; or

“(D) including any combination of the actions described in sub-
paragraphs (A) through (C) of this paragraph or such other
action as will carry out the purpose of this chapter.

If any such order requires reinstatement of an employee with backpay,
backpay may be required of the agency (as provided in section 5596
of this title) or of the labor organization, as the case may be, which is
found to have er(xlgaged in the unfair labor practice involved.

“(8) If the individual or individuals con ucting the hearing deter-
mine that the preponderance of the evidence received fails to demon-
strate that the agency or labor organization named in the complaint
has engaged in or is engaging in an unfair labor practice, the indi-
vidual or individuals shall state in writing their findings of fact and
shall issue an order dismissing the complaint.

“(b) In connection with any matter before the Authority in an
proceeding under this section, the Authority may request, in accord-
ance with the provisions of section 7105(1) of this title, from the
Director of the Office of Personnel Management an advisory opinion
concerning the proper interpretation of rules, regulations, or other
policy directives issued by the Office of Personnel Management.

“§ 7119. Negotiation impasses; Federal Service Impasses Panel

“(a) The Federal Mediation and Conciliation Service shall provide
services and assistance to agencies and exclusive representatives in the
resolution of negotiation impasses. The Service shall determine under
whgtt:ncumstances and in what manner it shall provide services and
assistance.

!
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“(b) If voluntary arrangements, including the services of the Fed-
eral Mediation and Conciliation Service or any other third-party
mediation, fail to resolve a negotiation impasse— .

“(13 either party may request the Federal Service Impasses
Panel to consider the matter, or o

(2) the parties may agree to adopt a procedure for binding
arbitration of the negotiation impasse, but only if the procedure
isapproved by the Panel. . . L.

“(c) (1) The Federal Service Impasses Panel is an entity within the
Authority, the function of which is to provide assistance in resolving
negotiation impasses between agencies and exclusive representatives.

(2) The Panel shall be composed of a Chairman and at least six
other members, who shall be appointed by the President, solely on the
basis of fitness to perform the duties and functions involved, from
among individuals who are familiar with Government operations and
know ble in labor-management relations.

«(3) Of the original members of the Panel, 2 members shall be
appointed for a term of 1 year, 2 members shall be appointed for a term
og 3 years, and the Chairman and the remaining members shall be
appointed for a term of 5 years. Thereafter each member shall be
appointed for a term of 5 years, except that an individual chosen to fill
a vacancy shall be appointed for the unexpired term of the member
replaced. Any member of the Panel may be removed by the President.

“(4) The Panel may appoint an Executive Director and any other
individuals it may from time to time find necessary for the proper per-
formance of its duties. Each member of the Panel who is not an
employee (as defined in section 2105 of this title) is entitled to pay at
a rate equal to the daily equivalent of the maximum annual rate of
basic pay then currently paid under the General Schedule for each
day he is engaged in the performance of official business of the Panel,
including travel time, and is entitled to travel expenses as provided
under section 5703 of this title.

“(5)(A) The Panel or its designee shall promptly investigate any
impasse presented to it under subsection (b) of this section. The Panel
shall consider the impasse and and shall either—

“(i) recommend to the parties procedures for the resolution of
the impasse ; or

“(ii) assist the parties in resolving the impasse through what-
ever methods and procedures, including factfinding and recom-
mendations, it may consider appropriate to accomplish the purpose
of this section.

“(B) If the parties do not arrive at a settlement after assistance by
the Panel under subparagraph (A) of this paragraph, the Panel

may—
“fi) hold hearings;
“(i1) administer oaths, take the testimony or deposition of any
rson under oath, and issue subpenas as provided in section
132 of this title ; and
“(iii) take whatever action is necessary and not inconsistent
with this chapter to resolve the impasse.
“(C) Notice of any final action of the Panel under this section shall
be promptly served upon the parties, and the action shall be binding

on such parties during the term of the agreement, unless the parties
agree otherwise.
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“§ 7120. Standards of conduct for labor organizations

“(a}‘ An afency shall only accord recognition to a labor organiza-
tion that is free from corru}gt influences and influences opposed to
basic democratic principles. Except as provided in subsection (b) of
this section, an organization is not required to prove that it is free
from such influences if it is subject to governing requirements adopted
by the organization or by a national or international labor organiza-
tion or federation of labor organizations with which it is affiliated,
or in which it participates, containing explicit and detailed provisions
to which it subscribes calling for—

“(1) the maintenance of democratic procedures and practices
including provisions for periodic elections to be conducted sub-
ject to recognized safeguards and provisions defining and seenr-
ing the right of individual members to participate in the affairs
of the organization, to receive fair and equal treatment under the
governing rules of the organization, and to receive fair process
in disciplinary proceedings; .

“(2) the exclusion from office in the organization of persons
affiliated with communist or other totalitarian movements. and
persons identified with corrupt influences;

“(8) the prohibition of business or financial interests on the
part of organization officers and agents which conflict with their
duty to the organization and its members: and

“(4) the maintenance of fiscal integrity in the conduct of the
affairs of the organization, including provisions for accounting
and financial controls and regular financial reports or summaries
to be made available to members.

“(b) Notwithstanding the fact that a labor organization has
adopted or subscribed to standards of conduct as provided in subsec-
tion (a) of this section. the organization is required to furnish evi-
dence of its freedom from corrupt influences or influences opposed to
basic democratic principles if there is reasonable cause to believe that—

“(1) the organization has been suspended or expelled from, or
is subject to other sanction. by a parent labor organization. or
federation of organizations with which it had been affiliated.
because it has demonstrated an unwillingness or inability to com-
ply with governing requirements comparable in purpose to those
required by subsection (a) of thissection: or

“(2) the organization is in fact subject to influences that would
preclude recognition under this chapter.

“(c) A labor organization which has or seeks recognition as a rep-
rescntative of employees under this chapter shall file financial and
other reports with the Assistant Secretary of Labor for Labor Manaoce-
ment Relations, provide for bonding of officials and employees of the
organization, ang comply with trusteeship and election standards.

“(d) The Assistant Secretary shall prescribe such regulations as are
nécessary to carry out the purposes of this section. Such regulations
shall conform generally to the principles applied to labor organiza-
tions in the private sector. Complaints of violations of this section
shall be ﬁleJ) with the Assistant Secretary. In any matter arising
under this section, the Assistant Secretary may require a labor orga-
nization to cease and desist from violations of this section and require
it to take such actions as he considers appropriate to carry out the
policies of this section,

“(e) This chapter does not authorize participation in the manage-
ment of a labor organization or acting as a representative of a labor
organization by 2 management official, a supervisor, or a confidential
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employee, except as specifically provided in this chapter, or by an
employee if the participation or activity would result in a conflict or
apparent conflict of interest or would otherwise be incompatible with
law or with the official duties of the employee. . o

%(f) In the case of any labor organization which by omission or
commission has willfully and intentionally, with regard to any strike,
work stoppage, or slowdown, violated section 7116(b) (7) of this title,
the Authority shall, upon an appropriate finding by the Authority of
such violation— . .

%(1) revoke the exclusive recognition status of the labor o'r‘;a-
nization, which shall then immediately cease to be legally entitled
and obligated to rei)resent employees in the unit; or

“(2) take any other appropriate disciplinary action.

“SUBCHAPTER TIT—-GRTEVANCES

“§ 7121. Grievance procedures

“(a)(1) Except as provided in para%raph (2) of this subsection,
any collective bargaining agreement shall provide procedures for the
settlement of grievances, including questions of arbitrability. Except
as provided in subsections (d) and (e) of this section, the procedures
shall be the exclusive procedures for resolving grievances which fall
within its coverage.

“(2) Any collective bargaining agreement may exclude any matter
from the application of the grievance procedures which are provided
for in the agreement.

“(b) Any negotiated grievance procedure referred to in subsection
(a) of this section shall—

“(1) be fair and simple,
“(2) provide for expeditious processing, and
“(3) 1nclude procedures that—

“(A) assure an exclusive representative the right, in its
own behalf or on behalf of any employee in the unit repre-
sented by the exclusive representative, to present and process
grievances;

“(B) assure such an employee the right to present a griev-
ance on the employee’s own behalf, and assure the exclusive
representative the right to be present during the grievance
proceeding ; and

“(C) provide that any grievance not satisfactorily settled
under the negotiated grievance procedure shall be subject
to binding arbitration which may be invoked by either the
exclusive representative or the agency.

“(c) The preceding subsections of this section shall not apply with
respect to any grievance concerning—

“(1) any claimed violation of subchapter IIT of chapter 73 of
thistitle (relating to prohibited political activities) ;

“(2) retirement. life insurance, or health insurance;

“(3) a suspension or removal under section 7532 of this title;

“(4) any examination, certification. or appointment ; or

“(5) the classification of any position which does not result in

__the reduction in grade or pay of an employee.

“(d) An agerieved emplovee affected by ‘a prohibited personnel
bractice under section 2302(b) (1) of this title which also falls under
the coverage of the negotiated grievance procedure may raise the
matter under a statutory procedure or the negotiated procedure, but
not both. An employee shall be deemed to have exercised his option
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under this subsection to raise the matter under either a statutory pro-
cedure or the negotiated procedure at such time as the employee timely
initiates an action under the applicable statutory procedure or timely
files a Sgrievzmce in writing, in accordance with the provisions of the
parties’ negotiated procedure, whichever event occurs first. Selection
of the negotiated procedure in no manner prejudices the ﬁ%lt of an
aggrieved employce to request the Merit Systems Protection Board t«
review the final decision pursuant to section 7702 of this title in the
case of any personnel action that could have heen appcaled to the
Board, or, where applicable, to request the Equal Employment Oppor-
tunity Commission to review a final decision in any other matter
involving a complaint of discrimination of the type prohibited by any
law administered by the Equal Employment Opportunity Commission.

“(e) (1) Matters covered under sections 4303 and 7512 of this title
which also fall within the coverage of the negotiated grievance proce-
dure may, in the discretion of the aggrieved employee, be raised either
under the appellate procedures of section 7701 of this title or under
the negotiated grievance procedure, but not both. Similar matters
which arise under other personnel systems applicable to employees
covered by this chapter may, in the discretion of the aggrieved
employee, be raised either under the appellate procedures, if any,
applicable to those matters, or under the negotiated grievance proce-
dure, but not both. An employee shall be deemed to have exercised his
option under this subsection to raise a matter either under the applica-
hfe appellate procedures or under the negotiated grievance procedure
at such time as the employee timely files a notice of appeal under the
applicable appellate procedures or timely files a grievance in writing
in accordance with the provisions of the parties’ negotiated grievance
procedure, whichever event occurs first.

“(2) In matters covered under sections 4303 and 7512 of this title
which have been raised under the negotiated grievance procedure in
accordance with this section, an arbitrator shall be governed by section
7701 (c) (1) of this title, as applicable.

“(f) In matters covered under sections 4303 and 7512 of this title
which have been raised under the negotiated %:'ievanoe procedure in
accordance with this section, section 7703 of this title pertaining to
judicial review shall apply to the award of an arbitrator in the same
manner and under the same conditions as if the matter had been
decided by the Board. In matters similar to those covered under sec-
tions 4303 and 7512 of this title which arise under other personnel
systems and which an aggrieved employee has raised under the nego-
tiated grievance procedure, judicial review of an arbitrator’s award
may be obtained in the same manner and on the same basis as could
be obtained of a final decision in such matters raised under applicable
appellate procedures.

“8§7122. Exceptions to arbitral awards
“(a) Either party to arbitration under this chapter may file with the
Authority an exception to any arbitrator’s award pursuant to the
arbitration (other than an award relating to a matter described in
section 7121(f) of this title). If upon review the Authority finds that
the award is deficient—
(1) because it is contrary to any law, rule, or regulation; or
“(2) on other grounds similar to those applied by Federal courts
in private sector labor-management relations;
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the Authority may take such action and make such recommendations
concerning the award as it considers necessary, consistent with appli-
cable laws, rules, or regulations. .

“(b) If no exception to an arbitrator’s award is filed under subsec-
tion (a) of this section during the 30-day period beginning on the date
of such award, the award shall be final and binding. An agency shall
take the actions required by an arbitrator’s final award. The award
may include the payment of backpay (as provided in section 5596 of
this title).

“§7123. Judicial review; enforcement

“(a) Any person a%grieved by any final order of the Authority
other than an order under—

“(1) section 7122 of this title (involving an award by an arbi-
trator), unless the order involves an unfair labor practice under
section 7118 of this title, or

“(2) section 7112 of this title (involving an appropriate unit
determination),

may, during the 60-day period beginning on the date on which the
order was issued, institute an action for judicial review of the Author-
ity’s order in the United States court of appeals in the circuit in which
the person resides or transacts business or in the United States Court
of AE Is for the District of Columbia.

“( g)e'i‘he Authority may petition any appropriate United States
court of appeals for the enforcement of any order of the Authority
and for appropriate temporary relief or restraining order.

“(c) Upon the filing of a petition under subsection (a) of this
section for judicial review or under subsection (b) of this section for
enforcement, the Authority shall file in the court the record in the
proceedings, as provided in section 2112 of title 28. Upon the filing of
the petition, the court shall cause notice thereof to be served to the
parties invoived, and thereupon shall have jurisdiction of the proceed-
ing and of the question determined therein and may grant any tem-
porary relief (including a temporary restraining order) it considers
just and proper, and may make and enter a decree affirming and
enforcing, modifying and enforcing as so modified, or setting aside in
whole or 1n part the order of the Authority. The filing of a petition
under subsection (a) or (b) of this section shall not operate as a stay
of the Authority’s order unless the court specifically orders the stay.
Review of the Authority’s order shall be on the record in accordance
with section 706 of this title. No objection that has not been urged
before the Authority, or its designee, shall be considered by the court,
unless the failure or neglect to urge the objection is excused because
of extraordinary circumstances. The findings of the Authority with
respect to questions of fact, if supported by substantial evidence on
the record considered as 2 whole, shall be conclusive. If any person
applies to the court for leave to adduce additional evidence and shows
to the satisfaction of the court that the additional evidence is material
and that there were reasonable grounds for the failure to adduce the
evidence in the hearing before the Authority, or its designee, the court
may order the additional evidence to be taken before the Authority, or
its designee, and to be made a part of the record. The Authority may
modify its ﬁndings as to the facts, or make new findings by reason of
additional evidence so taken and filed. The Authority sKa]l file its
modified or new findings, which, with respect to questions of fact, if
supported by substantial evidence on the record considered as a whole,
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shall be conclusive. The Authority shall file its recommendations, if
any, for the modification or setting aside of its original order. Upon
the filing of the record with the court, the jurisdiction of the court
shall be exclusive and its judgment and decree shall be final, except
that the judgment and decree shall be subject to review by the
Supreme Court of the United States upon writ of certiorari or cer-
tification as provided in section 1254 of title 28.

“(d) The Authority may, upon issuance of a complaint as pro-
vided in section 7118 of this title charging that any person has engaged
in or is engaging in an unfair labor practice, petition any United
States district court within any district in which the unfair la{or prac-
tice in question is alleged to have occurred or in which such person
resides or transacts business for apgropriate temporary relief (includ-
ing a restraining order). Upon the filing of the petition, the court shall
cause notice thereof to be served upon the person, and thereupon shall
have jurisdiction to grant any temporary relief (including a temporary
restraining order) it considers just and proper. .\ court shall not grant
any temporary relief under this section if it would interfere with the
ability of the agency to carry out its essential functions or if the
Authority fails to establish probable cause that an unfair labor
practice 1s being committed.

“SUBCHAPTER IV—ADMINISTRATIVE AND OTHER

PROVISIONS
“8 7131. Official time

“(a) Any employee representing an exclusive representative in the
negotiation of a collective bargaining agreement under this chapter
shall be authorized official time for such purposes, including attend-
ance at impasse proceeding, during the time the employee otherwise
would be in a duty status. The number of employees for whom official
time is authorized under this subsection shall not exceed the number
of individuals designated as representing the agency for such purposes.

“(b) Any activities performed by any emgloyee relating to the
internal business of a labor organization (including the solicitation of
membership, elections of labor organization officials, and collection of
dues) shall be performed during the time the employee is in a non-
duty status.

“(c) Except as provided in subsection (a) of this section, the
Authority shall determine whether any employee participating for, or
on behalf of, a labor organization in any phase of proceedings before
the Authority shall be authorized oﬂicialvtlme for such purpose during
the time the employee otherwise would be in a duty status.

“(d) Except as provided in the preceding subsections of this
section—

“gl) any employee representing an exclusive representative, or
“(2) in connection with any other matter covered by this
chaf)ter, any employee in an appropriate unit represented by an
exclusive representative,

shall be granted official time in any amount the agency and the exclu-
sive representative involved agree to be reasonable, necessary, and in
the public interest.

“§ 7132, Subpenas

“(a) Any member of the Authority, the General Counsel, or the
Panel, any administrative law judge appointed by the Authority under
section 3105 of this title, and any employee of the Authority desig-
nated by the Authority may—
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*(1) issuc subpenas requiring the attendance and testimony of
witnesses and the production of documentary or other evidence
from any {)lace in the United States; and ) .

*(2) administer oaths, take or order the taking of depositions,
order responses to written interrogatories, examine witnesses, and
receive evidence. . .

No subpena shall be issued under this section which requires the dis-
closure of intramanagement guidance, advice, counsel, or trainin
within an agency or between an agency and the Office of Personne
Management. ) .

“(b) In the case of contumacy or failure to obey a subpena issued
under subsection (a) (1) of this section, the United States district court
for the judicial district in which the person to whom the subpena is
addressed resides or is served may issue an order requiring such person
to appear at any designated place to testify or to produce documentary
or other evidence. Any failure to obey the order of the court may be
punished by the court as a contempt thereof.

“(¢) Witnesses (whether appearing voluntarily or under subpena)
shall be paid the same fee and mileage allowances which are paid
subpenaecll witnesses in the courts of the United States.

“87133. Compilation and publication of data

“(a) The Authority shall maintain a file of its proceedings and
copies of all available agreements and arbitration decisions, and shall
publish the texts of its decisions and the actions taken by the Panel
under section 7119 of this title.

“(b) All files maintained under subsection (a) of this section shall
be open to inspection and reproduction in accordance with the provi-
sions of sections 552 and 552a of this title.

“§ 7134. Regulations

“The Authority, the General Counsel, the Federal Mediation and
Conciliation Service, the Assistant Secretary of Labor for Labor Man-
agement Relations, and the Panel shall each prescribe rules and
regulations to carry out the provisions of this chapter applicable to
each of them, respectively. Provisions of subchapter IT of chapter 5 of
this title shall be applicable to the issuance, revision, or repeal of any
such rule or regulation.

“§ 7135. Continuation of existing laws, recognitions, agreements,
and procedures

“(a) Nothing contained in this chapter shall preclude—

“(1) the renewal or continuation of an exclusive recognition,
certification of an exclusive representative, or a lawful agreement
between an agency and an exclusive representative of its employ-
ees, which is entered into before the effective date of this chap-
ter; or

“(2) the renewal, continuation, or initial according of recogni-
tion for units of management officials or supervisors represented
by labor organizations which historically or traditionally rep-
resent management officials or supervisors in private industry and
which hold exclusive recognition for units of such officials or super-
visors in any agency on the effective date of this chapter.

“(b) Policies, regulations, and procedures established under and
decisions issued under Executive Orders 11491, 11616, 11636, 11787, and
11838, or under any other Executive order, as in effect on the effective
date of this chapter, shall remain in full force and effect until revised
or revoked by the President, or unless superseded by specific provisions
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of this chapter or by regulations or decisions issued pursuant to this
chapter.”.

BACKPAY IN CASE OF UNFAIR LABOR PRACTICES AND GRIEVANCES

Sec. 702. Section 5596 (b) of title 5, United States Code is amended
to read as follows:

“(b) (1) An employee of an agency who, on the basis of a timely
appeal or an administrative determination (including a decision relat-
ing to an unfair labor practice or a grievance) is found by appropriate
authority under a;;‘plicable law, rule, regulation, or collective bargain-
ing agreement, to have been affected by an unjustified or unwarranted
personnel action which has resulted in the withdrawal or reduction of
all or part of the pay, allowances, or differentials of the employee—

“(A) isentitled,on correction of the personnel action, to receive
for the period for which the personnel action was in effect—

“(i) an amount equal to all or any part of the pay, allow-
ances, or differentials, as applicable which the employee
normally would have earned or received during the peried if
the personnel action had not occurred, less any amounts
earned by the employee through other employment during
that period ; and

“(i1) reasonable attorney fees related to the personnel
action which, with respect to any decision relating to an unfair
labor practice or a grievance processed under a procedure
negotiated in accordance with chapter 71 of this title, shall
be awarded in accordance with standards established under
section 7701 (g). of this title; and

“(B) for all purposes, is deemed to have performed service for
the agency during that period, except that—

(1) annual leave restored under this paragraph which isin
excess of the maximum leave accumulation permitted by law
shall be credited to a separate leave account for the employee
and shall be available for use by the employee within the time
limits prescribed by regulations of the Office of Personnel
Management, and

“(i1) annual leave credited under clause (i) of this sub-
paragraph but unused and still available to the employee
under regulations prescribed by the Office shall be included in
the lump-sum payment under section 5551 or 5552(1) of this
title but may not be retained to the credit of the employee
under section 5552(2) of this title.

“(2) This subsection does not apply to any reclassification action
nor authorize the setting aside of an otherwise proper promotion by a
selecting official from a group of properly ranked and certified
candidates.

“(3) For the purpose of this subsection, ‘grievance’ and ‘collective
bargaining agreement’ have the meanings set forth in section 7103 of
this title, ‘unfair labor practice’ means an unfair labor practice
described. in section 7116 of this title, and ‘personnel action’ includes
the omission or failure to take an action or confer a benefit.”.

TECHNICAL AND CONFORMING AMENDMENTS

Skc. 703. (a) Subchapter IT of chapter 71 of title 5, United States
e,is amended— i

(1) by redesignating sections 7151 (as amended by section 310

of this Act), 7152, 7153, and 7154 as sections 7201, 7202, 7203, and

7204, respectively;
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(2) by striking out the subchapter heading and inserting in lieu
thereof the following:

“CHAPTER 72—ANTIDISCRIMINATION; RIGHT TO
PETITION CONGRESS

“SUBCHAPTER 1—ANTIDISCRIMINATION IN EMPLOYMENT

“7201. Antidiscrimination policy ; minority recruitment program.
“7202. Marital status.

“7208. Handicapping condition.

“7204. Other prohibitions.

“SUBCHAPTER II—EMPLOYBES' RIGHT TO PETITION CONGRESS
“7211. Employees’ right to petition Congress.” ;

and
(3) by adding at the end thereof the following new subchapter:

“SUBCHAPTER II—EMPLOYEES' RIGHT TO
PETITION CONGRESS

“87211. Employees’ right to petition Congress

“The right of employees, individually or collectively, to petition Con-
gress or 2 Member of Congress, or to furnish information to either
House of Con, , or to a committee or Member thereof, may not be
interfered with or denied.”.

(b) The analysis for part III of title 5, United States Code, is
amended by striking out—

“Subpart F—Employee Relations
“T Policies. ..o e reeecmteccatccecceannan 71017;
and inserting in lieu thereof—

“Subpart F—Labor-Management and Employee Relations

“71. Labor-Management Relations. ... ____ ... .. ... ....____...... 7101
“72. Antidiscrimination; Right to Petition Congress......_ __._..__..._. 72017,

(c) :1) Section 2105 (c) (1) of title 5, United States Code, is amended
by striking out “7152, 7153” and inserting in lieu thereof “7202, 7203”.

(2) Section 3302(2) of title 5, Uniteg States Code, is amended b;
gt out “and 7154” and inserting in lieu thereof “and 7204%.

(3) Sections 4540(c),7212(a),and 9540(c) of title 10, United States
Code, are each amended by striking out “7154 of title 5” and inserting
in lieu thereof “7204 of title 5.

(4) Section 410(b) (1) of title 39, United States Code, is amended
by striking out “chapters 71 ( emgloyee policies)” and inserting in lieu
thereof the follgwing: “chapters 72 (antidiscrimination ; right to peti-
tion .

(5) Section 1002(g) of title 39, United States Code, is amended by
striking out “section 7102 of title 5” and inserting in lieu thereof “sec-
tion 7211 of title 5”.

. (d) Section 5315 of title 5, United States Code, is amended by add-
ing at the end thereof the following clause:
“(124) Chairman, Federal Labor Relations Authority.”.

(e‘) Section 5316 of such title is amended by adding at the end thereof
the following clause:

“(145) Members, Federal Labor Relations Authority (2) and
its General Counsel.”.
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MISCELLANEOUS PROVISIONS

Skc. 704. (a) Those terms and conditions of employment and other
employment benefits with respect to Government prevailing rate
employees to whom section 9(b) of Public Law 92-392 applies which
were the subject of negotiation in accordance with prevailing rates and
gractlces prior to August 19, 1972, shall be negotiated on and after the

ate of the enactment of this Act in accordance with the provisions of
section 9(b) of Public Law 92-392 without regard to any provision
of chapter 71 of title 5, United States Code (as amended by this
title), to the extent that any such provision is inconsistent with this

pa h.
(b% Tﬁe y and pay practices relating to employees referred to in
paragraph ?f’) of this subsection shall be negotiated 1n accordance with
prevailing rates and pay fractices without regard to any provision of—
(A) chapter 71 of title 5, United States Code (as amended b
this title), to the extent that any such provision is inconsistent wit

this pa ph;

(B) mapter IV of chapter 53 and subchapter V of chapter
55 of title 5, United States Code; or

(C) any rule, regulation, decision, or order relating to rates of
pay or pay practices under subchapter IV of chapter 53 or sub-
chapter V of chapter 55 of title 5, United States Code.

TITLE VIII—-GRADE AND PAY RETENTION

GRADE AND PAY RETENTION

Skc. 801. (a) (1) Chapter 53 of title 5, United States Code, relatin,
to pay rates and systems, is amended by inserting after subcimpter
thereof the following new subchapter: '

“SUBCHAPTER VI—GRADE AND PAY RETENTION

“§ 5361. Definitions
“For the purpose of this subchapter—

“(1) ‘employee’ means an employee to whom chapter 51 of this
title applies, and a prevailing rate employee, as defined by section
5342(a) (2) of this title, whose employment is other than on a
temporary or term basis;

_“(2) ‘agency’ has the meaning given it by section 5102 of this

€5

“(3) ‘retained grade’ means the grade used for determining
benefits to which an employee to whom section 5362 of this title
apglies is entitled ;

(4) ‘rate of basic pay’ means, in the case of a prevailing rate
employee, the scheduled rate of pay determined under section 5343
of this title;

“(5) ‘covered pay schedule’ means the General Schedule, any
prevailing rate schedule established under subchapter IV of this
chapter, or the merit pay system under chapter 54 of this title;

“(6) ‘position subject to this subchapter’ means any position
under a covered pay schedule; and

“(7) ‘reduction-in-force procedures’ means procedures applied
in carrying out any reduction in force due to a reorganization, due
to lack of funds or curtailment of work, or due to any other factor.
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«§5362. Grade retention following a change of positions or reclas-
sification

“(a) Any employee—

%(1) who is placed as a result of reduction-in-force procedures
from a position subject to this subchapter to another position
which is subject to this subchapter and which is in a lower grade
than the previous position, and

“(2) who has served for 52 consecutive weeks or more in one
or more positions subject to this subchapter at a grade or grades
hiﬁher than that of the new tPoeit.ion,

is entitled, to the extent provided in subsection (c) of this section,
to have the grade of the position held immediateli before such place-
ment be considered to be the retained grade of the employee in an
pi)sition he holds for the 2-year period i?kmning on the date of suc
acement.
P “(b) (1) Any employee who is in a position subject to this subchap-
ter and whose position has been reduced in e is entitled, to the
extent provided in subsection (c) of this section, to have the grade of
such position before reduction be treated as the retained grade of such
employee for the 2-year period beginning on the date of the reduction
in o,
32) The provisions of paragraph (1) of this subsection shall not
apply with wsrect to any reduction in the grade of a position which
hus not been classified at the higher grade for a continuous period of
at least one year immediately before such reduction.

“(c) For the 2-year period referred to in subsections (a) and (b) of
this section, the retained egmde of an employee under such subsection
(a) or (b) shall be treated as the grade of the employee’s position for
all ‘}mrposes (including pay and pay administration under this chapter
and chapters 54 and 55 of this title, retirement and life insurance under
chapters 83 and 87 of this title, and eligibility for training and promo-
tion under this title) except—

“élg for purposes of subsection (a) of this section,
“(2) for purposes of applying any reduction-in-force pro-
ures,

“(3) for purposes of determining whether the employee is cov-
ered by the merit pay system established under section 5402 of
this title, or

“(4) for such other purposes as the Office of Personnel Man-
agement may provide by regulation.

“(d) The foregoing provisions of this section shall cease to apply to
an employee who—

“(1) hasabreak in service of one workday or more;

“(2) is demoted (determined without regard to this section) for
personal cause or at the employee’s request ;

“(3) is placed in, or declines a reasonable offer of, a position the
grade of which is equal to or higher than the retained grade; or

“(4) elects in writing to have the benefits of this section
terminate.

“§5363. Pay retention
“(a) Any employee—

“(1) who ceases to be entitled to the benefits of section 5362 of
this title by reason of the expiration of the 2-year period of cov-
erage provided under such section ;

“(2) who is in a position subject to this subchapter and who is
subject to a reduction or termination of a special rate of pay estab-
lished under section 5303 of this title; or

TR —————
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“(3} who is in a position subject to this subchapter and who
(but for this section) would be subject to a reduction in pay under
circumstances prescribed by the Oftice of Personnel Management
. by regulation to warrant the application of this section;
is entitled to basic pay at a rate equal to (A) the employee’s allowable
former rate of basic pay, plus (B) 50 percent of the amount of each
increase in the maximum rate of basic pay Kaya.ble for the grade of
the emBloyee’s position immediately after such reduction in pay if such
allowable former rate exceeds such maximum rate for such grade.
“(b) For the purpose of subsection (a) of this section, ‘allowable
former rate of basic pay’ means the lower of— )
“(1) the rate of basic pay payable to the employee immediately
before the reduction in pay ; or
“(2) 150 percent of the maximmn rate of basic pay payable for
the grade of the employee’s position immediately after such reduc-
tion in pay.
“(c) The preceding provisions of this section shall cease to apply to
an employce who—
%(1) has a break in service of one workday or more;
“(2) is entitled by operation of this subchapter or chapter 51,
53, or 54 of this title to a rate of basic pay which is equal to or
higher than, or declines a reasonable offer of a position the rate
of basic pay for which is equal to or higher than, the rate to which
the employee is entitled under this section ; or
“(8) is demoted for personal cause or at the employee’s request.

“§5364. Remedial actions
“Under Ol&gulations prescribed by the Office of Personnel Manage-
ment, the Office may require any agency—

“(1) to report to the Office information with respect to vacan-
cies (including impending vacancies) ;

“(2) to take such st:A)s as may be appropriate to assurc
employees receiving benefits under section 5362 or 5363 of this
title have the opportunity to obtain necessary qualifications for
the selection to positions which would minimize the need for the
ap!)lics,tion of such sections; -

“(3) to establish a program under which employees receiving
benefits under section 5362 or 5363 of this title are given priority
in the consideration for or placement in positions which are equal
to their retained grade or pay; and ' .

“(4) to place certain employees, notwithstanding the fact their
previous position was in a different agency, but only in circum-
stances in which the Office determines the exercise of such
authority is necessary to carry out the purpose of this section.

“§ 5365. Regulations
“(a) The Office of Personnel Management shall prescribe regula-
tions to carry out the purpose of this subchapter.
“(b) Under such regulations, the Office may provide for the appli-
cation of all or portions of the Frovisions of this subchapter—
“(1) to any individual reduced to a grade of a covered pay
schedule from a position not subject to this subchapter; .
“(2) to individuals to whom such provisions do not otherwise
ap‘?ly; and _
(3) to situations the application to which is justified for pur-
s odf carrying out the mission of the agency or agencies
involved.
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“85366. Appeals

“(a) Sl) In the case of the termination of any benefits available to
an employee under this subchapter on the grounds such employee
declined a reasonable offer of a position the grade or pay of which
was equal to or greater than his retained grade or fag‘, such ter-
mination may be appealed to the Office of Personnel Management
under procedures prescribed by the Office.

%(2) Nothing in this subchapter shall be construed to affect the
right of an emgloyee to appeal— L

“(A{ under section 5112(b) or 5346(c) of this title, or other-
wise, any reclassification of a position ; or

“(B) under procedures prescribed by the Office of Personnel
Management, any reduction-in-force action.

“(b) For purposes of an{ appeal procedures (other than those
described in subsection (a) of this section) or any grievance procedure
negotiated under the provisions of chapter 71 of this title—

“(1) any action which is the basis of an individual’s entitlement
to benefits under this subchapter, and
“(2) any termination of any such benefits under this subchapter,
shall not be treated as appealable under such appeals procedures or
grievable under such grievanoe procedure.”,

(2) Sections 5334(d), 5337, and 5345 of title 5, United States Code,
are hereby repealed.

3) (Af Chapter 53 of title 5, United States Code, is amended—

i) by redesignating subchapter VI as subchapter VII, and
i1) by redesignating sections 5361 through 5365 as sections
5371 through 5375, respectively.

(B) (i) The analysis of chapter 53 of title 5, United States Code, is
amended by striking out the items relating to subchapter VI thereof
and inserting in lieu thereof the following:

“SUBCHAPTER VI—GRADE AND PAY RETENTION

“5361. Definitions.

“5362. Grade retention following a change of positions or reclassification.
“5363. Pay retention.

“5364. Remedial actions.

“5865. Regulations.

“5366. Appeals.

“SUBCHAPTER VII—MISCELLANEOUS PROVISIONS

“6871. Scientific and professional positions.

“6372. Administrative law judges.

“56373. Limitation on pay fixed by administrative action.
“6374. Miscellaneous positions in the executive branch.
“5375. Police force of National Zoological Park.”-

(ii) The analysis of such chapter is further amended by striking out
the items relating to sections 5337 and 5345, respectively.

(m({ Sections 559 and 1305 of title 5, United States Code, are each
amended by striking out “5362,” each place it appears and inserting
“5372,” in lieu thereof.

(C) Section 3104 (b) of title 5, United States Code, as redesignated
by this Act, is amended by striking out “section 5361” and inserting
“section 5371” in lieu thereof.

(D) Section 5102(c) (5) of title 5, United States Code, is amended
b stnfkmg out “section 5365” and inserting “section 5875” in lieu

ereof.
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(E) Sections 5107 and 8704(d) sl) of title 5, United States Code,
are each amended by striking out “section 5337” and inserting in lieu
thereof “subchapter VI of chapter 53”.

(F) Section 5334(b) of title 5, United States Code, is amended by
striking out “section 5337 of this title” each place it appears and
inserting in lieu thereof “subchapter VI of this chapter”.

(G) Section 5334 of title 5, United States Code, is amended by
redesignating subsections (e) and (f) as subsections (d) and (e),

respectively.

&‘ic) Section 5349(a) of title 5, United States Code, is amended—

(i) by striking out “section 5345, relating to retention of pay,”
and inserting in lieu thereof “subchapter VI of this chapter,
relating to grade and pay retention,”;

(ii) by striking out “section 5345 of this title” and inserting in
lieu thereof “subchapter VI of this chapter”; and

(iii) by striking out “paragraph (2) of section 5345(a)” and
inserting in lieu thereof “section 5361(1)”.

(I) Sections 4540(c), 7212(a), and 9540(c) of title 10, United.
States Code, are each amended by inserting after “of title 5” the fol-
lowing : “and subchapter VI of chapter 53 of such title 5”.

(J) Section 1416(a) of the Act of August 1, 1968 (Public Law
90448; 15 U.S.C. 1715(a) ), and section 808(c) of the Act of April
11, 1968 (Public Law 90-284; 42 U.S.C. 3608(b)), are each amended
by striking out “5362,” and inserting in lieu thereof “5372,”.

(4) (A) The amendments made by this subsection shall take effect
on the first day of the first applicable pay period beginning on or after
the 90th day after the date of the enactment of this Act.

(B) An emdployee who was receiving pay under the provisions of
section 5334 (d), 5337, or 5345 of title 5, United States Code, on the
day before the effective date prescribed in subparagraph (A) of this
paragraph shall not have such pay reduced or terminated by reason
of the amendments made by this subsection and, unless section 5362 of
such title-5 (as amended by subsection (a) (1) of this section) applies,
such an employee is entitled to continue to receive pay as authorized
by those provisions (as in effect on such date).

(b) (1) Under regulations prescribed by the Office of Personnel
Management, any employee—

(A) whose grade was reduced on or after January 1, 1977, and
before the effective date of the amendments made by subsection
(a) of this section under circumstances which would have entitled
the employee to coverage under the provisions of section 5362 of
title 5, United States Code (as amended by subsection (a) of this
section) if such amendments had been in effect at the time of the
reduction; and

(B) who has remained employed by the Federal Government
from the date of the reduction in grade to the effective date of the
amendments made by subsection (a) of this section without a
break in service of one workday or more;

shall be entitled—

(i) to receive the additional pay and benefits which such
employee would have been entitle({) to receive if the amendments
made by subsoqtiop (a) of this section had been in effect during
the period beginning on the effective date of such reduction in
grade and ending on the day before the effective date of such
amendments, and

(ii) to have the amendments made by subsection (a) of this
section apply to such employee as if the reduction in grade had
occurred on the effective date of such amendments.
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(2) No employee covered by this subsection whose reduction in grado
resulted in an increase in pay shall have such pay reduced by reason
of the amendments made by subsection (a) of this section.

(3) (A) For purposes of this subsection, the requirements under
paragraph (1) (B) of this subsection, relating to continuous employ-
ment foﬁowmg reduction in grade, shall be considered to be met in the
case of any employee— . . . . .

(i) ‘who separated from service with a nsght to an immediate
annuity under chapter 83 of title 5, United States Code, or under
another retirement system for Federal employees; or

(ii) who died. .

(B) Amounts payable by reason of subpamgra];h (A) of this para-
graph in the case of the death of an employee shall be paid in accord-
ance with the provisions of subchapter VIII of chapter 55 of title 5.
United States Code, relating to settlement of accounts in the case of
deceased employees.

(4) The Office of Personnel Management shall have the same author-
ity to prescribe regulations under this subsection as it has under section
5365 of title 5, United States Code, with respect to subchapter VI
of chapter 53 of such title, as added by subsection (a) of this section.

TITLE IX—MISCELLANEOUS

STUDY ON DECENTRALIZATION OF GOVERNMENTAL FUNCTIONS

Skc. 901. (a) As soon as practicable after the effective date of this
Act, the Director of the Office of Management and Budget shall con-
duct a detailed study concerning the decentralization of Federal gov-
ernmental functions.

(b) The study to be conducted under subsection (a) of this section
shall include—

(1) a review of the existing geographical distribution of Fed-
eral governmental functions throughout the United States,
including the extent to which such functions are concentrated in
the District of Columbia; and

(2) a review of the possibilities of distributing some of the func-
tions of the various Federal agencies currently concentrated in the
District of Columbia to field offices located at points throughout
the United States.

Interested parties, including heads of agencies, other Federal employ-
ees, and Federal employee organizations, shall be allowed to submit
views, arguments, and data in connection with such study.

(c) Upon completion of the study under subsection (a) of this
section, and in any event not later tKan one year after the effective
date of this Act, the Director of the Office of Management and Budget
shall submit to the President and to the Congress a report on the
results of such study together with his recommendations. Any recom-

mendation which involves the amending of existing statutes shall
include draft Jegislation.

SAVINGS PROVISIONS

Sec. 902. (a) Except as otherwise provided in this Act, all executive
orders, rules, and regulations affecting the Federal service shall con-
tinue in effect, according to their terms, until modified, terminated,
superseded, or repealed by the President, the Office of Personnel Man-
agement, the Merit Systems Protection Board, the Equal Employment
Op{)ortumty Commission, or the Federal Labor Relations Authority
with respect to matters within their respective jurisdictions

92 STAT. 1223

5 USC 8301 et

seq.

Ante, p. 1184.
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5 USC 1101 note.
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(b) No provision of this Act shall affect any administrative proceed-
ings (Yendm%‘at the time such provision takes effect. Orders shall be
issued in such proceedings and appeals shall be taken therefrom as if
this Act had not been enacted.

(c) No suit, action, or other proceeding lawfully commenced by
or against the Director of the Office of Personnel Management or
the members of the Merit Sﬁistems Protection Board, or officers or
employees thereof, in their official capacity or in relation to the dis-
charge of their official duties, as in effect immediately before the effec-
tive date of this Act, shall abate by reason of the enactment of this
Act. Determinations with respect to any such suit, action, or other
proceeding shall be made as if this Act had not been enacted.

AUTHORIZATION OF APPROPRIATIONS

SEc. 903. There are authorized to be appropriated, out of any
moneys in the Treasury not otherwise appropriated, such sums as may
be necessary to carry out the provisions of this Act.

POWERS OF PRESIDENT UNAFFECTED EXCEPT BY EXPRESS PROVISIONS

Sec. 904. Except as otherwise expressly provided in this Act, no
provision of this Act shall be construed to—

(1) limit, curtail, abolish, or terminate any function of, or
authority available to, the President which the President had
immediately before the effective date of this Act; or

(2) limit, curtail, or terminate the President’s authority to
delegate, redelegate, or terminate any delegation of functions.

REORGANIZATION PLANS

Sec. 905. Any provision in either Reorganization Plan Numbered 1
or 2 of 1978 inconsistent with any provision in this Act is hereby
superseded.

TECHNICAL AND CONFORMING AMENDMENTS

Skec. 906. (a) Title 5, United States Code, is amended—

(1) in section 5347, 8713, and 8911, by striking out “Chairman
of the Civil Service Commission” and inserting in lieu thereof
“Director of the Office of Personnel Management”;

(2) in sections 1301, 1302, 1304, 1308, 2105, 2951, 3110, 3304a,
3308, 3312, 3314, 3318, 3324, 3325, 3344, 3351, 3363, 3373, 3502,
3504, 4102, 4106, 4113-4118, 5102, 5103, 5105, 5107, 5110-5115,
5303, 5304, 5333, 5334, 5335 (b), 5336, 5338, 5343, 5346, 5347, 5351,
5352, 5371 (as redesignated in section 801(a)(3) (A) (ii) of this
Act), 5372 (as redesignated in such section 801(a) (3) (A) (ii)),
5374 (as redesignated in such section 801(a) (3) (A) (ii)), 55304,
5533, 5545, 5548, 5723, 6101, 6304-6306. 6308, 6311, 6322, 6326,
7203 (as redesignated in section 703(a)(1) of this Act), 7204
(as redesignated in such section 703 (a) (1) ), 7312, 8151.8331. 8332,
8334, 8337, 8339-8343, 8345, 8346, 8347(a), 8348, 8501, 8701-
8712, 8714, 8714a, 8716, 8901-8903, 8905, 8907-8910, and 8913. by
striking out “Civil Service Commission” and inserting in lien
thereof “Office of Personnel Management”;

(3) in sections 1302, 1304, 1308, 2951, 3304a, 3308. 3312, 3317b,
3318, 3324, 3351, 3363, 3504, 4106, 4113-4115, 4117, 4118. 5105,
5107, 5110-5112, 5114, 5333, 5343, 5346, 5545, 5548, 5723, 6304,
6405, 7312, 8331, 8332, 8337, 8330-8343, 8345, 8346, 8547(a)—(c)
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and (e)-(h), 8348, 8702, 87048707, 8709-8712, 8714a, 8716, 8901-
8903, 8905, 8907, 8909, 8910, and 8913 (as such sections are
amended in para h (2) of this subsection), by striking out
“Commission” eac ;Sace it appears and inserting 1n lieu thereof
“Oﬁw’);

(4) in sections 1303, 8713 (as amended in paragraph (1) of
this subsection), and 8911 (as amended in suc gamgraph), b,y
striking out “Commission” and inserting in lieu thereof “Office”;

(5) in section 3304(d), b¥ striking out “a Civil Service Com-
mission board of examiners” and inserting in lieu thereof “the
Office of Personnel Management” ; ‘

(6) in_sections 1505-1508 and 3383, by striking out “Civil
Service Commission” and “Commission” each lg;lace they appear
and inserting in lieu thereof “Merit Systems Protection Board”
and “Board”, respectively ;

(7) in section 1504, by striking out “Civil Service Commission.
On receipt of the report, or on receipt of other information which
seems to the Commission to warrant an investigation, the Com-
mission shall” and inserting in lieu thereof the following: “Spe-
cial Counsel. On receipt of the report or on receipt of other
information which seems to the Special Counsel to warrant an
investigation, the Special Counsel shall investigate the report
and such other information and present his findings and any
charges based on such findings to the Merit Systems Protection
Board, which shall”.

(8) in section 5335 (c)—

(A) by striking out “Commission” the first place it
appears and inserting in lieu thereof “Office of Personnel
Management”;

(B) by striking out “Commission” the second place it
appears and inserting in lieu thereof “Merit Systems Protec-
tion Board”;

(C) by striking out “Commission” the third place it
appears and inserting in lieu thereof “Office”; and

(D) by striking out “Commission” the fourth place it
appears and inserting in lieu thereof “Board”;

(9) in section 8347(d), by striking out “Commission” the first
place it appears and inserting in lieu thereof “Merit Systems Pro-
tection Board” and by striking out “Commission” the second time
it appears and inserting in lieu thereof “Board”;

(10) in section 552(a) (4) (F')—

by striking out “Civil Service Commission” and
“Commission” each place they appear and inserting in lieu
thereof “Special Counsel”; and
“ hsl?,) by striking out “its” and inserting in lieu thereof

S”5

(11) in section 1303—

(A) by striking out “Civil Service Commission” and in-
serting in lieu thereof “Office of Personnel Management,
Merit Systems Protection Board, and Special Counsel”; and

(B) in paragraph (1), by striking out “Commission” and
inserting in lieu thereof “Office of Personnel Management”;

(12) in section 1305, by striking out “For the purpose of sec-
tions 3105, 3344, 4301(2) (E), 5362, and 7521 of this title and the
provisions of section 5335(a)(B) of this title that relate to
administrative law judges the Civil Service Commission may”
and inserting in lieu thereof “For the purpose of section 3105,
3344, 4301(2) (D), and 5372 of this title and the provisions of

92 STAT. 1225
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section 5335(a) (B) of this title that relate to administrative law

judges, the Office of Personnel Management may, and for the pur-

Eose of section 7521 of this title, the Merit Systems Protection

oard may”;

Oﬂ(lla) in_section 1306, to read as follows: “The Director of the
ce of Personnel Management and authorized representatives

of the Director may administer oaths to witnesses in matters

pending before the Office.”;

(14) in_section 8344%9,) by striking out “Commission” and
inserting in lieu thereof “Office of Personnel Management”;

(15) 1n section 8906, by striking out “Commission” each place
it appears and inserting in lieu thereof “Office of Personnel Man-
agement” the first time it appears and “Office” the other times it
appears; " ) .

(16) in the section heading for section 2951 and in the item
relating to section 2951 in the analysis for chapter 29, by strikin
out “Civil Service Commission” and inserting in lieu thereo
“Office of Personnel Management”; and

(17) in the section heading for section 5112 and in the item
relating to section 5112 in the analysis for chapter 51, by strikin
out “Civil Service Commission” and inserting in fieu thereo
“Office of Personnel Management”.

(b)lg.l) Section 5109(b) of title 5, United States Code, is hereby
repealed.

(2) Section 5109 of such title is further amended by redesignating
subsection (c) as subsection (b).

(c) (1) Subchapter VIII of chapter 33 of title 5, United States Code
(as in effect immediately before the date of the enactment of this Act)
is amended—

(A) by striking out the subchapter heading and inserting in
lieu thereof the following:

“CHAPTER 34—PART-TIME CAREER EMPLOYMENT

OPPORTUNITIES
“Sec.
“3401. Definitions.
“3402. Establishment of part-time career employment programs.
“3403. Limitations.
“3404. Personnel ceflings.
“3405. Nonapplicability.
“3406. Regulations.
“3407. Reports.
“3408. Employee organization representation.” ;

and
(B) by redesignating sections 3391 through 3398 as sections
3401 through 3408, respectively.

(2) (A) Section 3401 of such title 5 (as redesignated by this section)
is amended by striking out “subchapter” and inserting in lieu thereof
“chapter”.

(B) Section 3402 of such title 5 (as redesignated by this section) is
amended—

(i) in subsection (a) (1) (B), by striking out “section 3393” and
inserting in lieu thereof “section 3403”;
(ii) in subsection (b) (1)—
(I) by striking out “Civil Service Commission” and in-
serting in lieu thereof “Office of Personnel Management”; and
(II) by striking out “subchapter” and inserting in lieu
thereof “chapter”; and
(iii) in subsection (b)(2), by striking out “Commission” and

inserting in lieu thereof “Office”.
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(C) Sections 3405 and 3406 of such title 5 (as redesignated by this
section) are amended by striking out “subchapter” each place it occurs
and inserting in lieu thereof “chapter”.

(D) Section 3407(a) of such title 5 (as redesignated by this section)
is amended—

(i) by striking out “Civil Service Commission” and inserting
in lieu thereof “Office of Personnel Management”;

(ii) in paragrag)h (1), by striking out “section 3392” and insert-
ing in lieu thereof “section 3402”; and

%iii) in paragraph (2), by striking out “subchapter” and insert-
ing in lieu thereof “chapter”.

(E) Section 3407 (b) of such title 5 (as redesignated by this section)
is amended—

(i) b,y striking out “Commission” and inserting in lieu thereof
“Office”; and

(ii) by striking out “subchapter” each place it appears and
inserting in lieu thereof “chapter”.

(F) Sections 8347(g), 8716(b) (3), 8913(Db) (3), and 8906 (b) (3) of
such title 5 are each amended by striking out “section 3391(2)” and
inserting in lieu thereof “section 3401(2)”.

(®) gection 8716(b) (3) of such title 5 is amended by striking out
“section 3391(2)” and inserting in lieu thereof “section 3401 (2)”.

(H) Section 8913(b) (3) of such title 5 is amended by striking out
“section 3391(2)” and inserting in lieu thereof “section 3401(2)”.

(3) Section 5 of the Federal Employees Part-Time Career Employ- 5 USC 3407 note.
ment Act of 1978 is amended by striking out “section 3397(a)” and
inserting in lieu thereof “section 3407 (a)”.

(4) The analysis for chapter 33 of title 5, United States Code, is
amended by striking out the items (as in effect immediately before
the date of the enactment of this Act) following the item relating to
section 3385.

(5) The chapter analysis for part IIT of title 5, United States Code
is amended by inserting after the item relating to chapter 33 the
following new item:

“34, Part-time career employment opportunities..... .. .. ..c.......... 3401”.
EFFECTIVE DATE
Sec. 907. Except as otherwise expressly Jn'ovided in this Act, the 5USC1101 note.
provisions of this Act shall take effect 90 days after the date of the
enactment of this Act.

Approved October 13, 1978.
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IN THE HOUSE OF REPRESENTATIVES

JANUARY 4,1977

Mr. Cray introduced the following bill; which was referred to the Com-
mittee on Post Office and Civil Service

A BILL

To provide for improved labor-management relations in the
Federal service, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “Federal Service Labor-
Management Act of 1977”.

SEC. 2. So much of subpart F of part III of title 5,
United States Code, as precedes subchapter II of chapter

- . S S

71 thereof is amended to read as follows:

I

———
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5
“Subpart F.—LABOR-MANAGEMENT AND EMPLOYEE
RELATIONS

“Chapter 71.—LABOR-MANAGEMENT RELATIONS
“SUBCHAPTER IL—GENERAL PROVISIONS

“Sec.

“7101. Findings.

“7102. Employees’ rights.

“7108. Definitions; application.

“7104. Federal Labor Relations Authority.
“7105. Powers and duties of the Authority.

“SUBCHAPTER II.—RIGHTS AND DUTIES OF AGENCIES
AND LABOR ORGANIZATIONS

“Sec.

“7111. Exclusive recognition of labor organizations.

%7112, National consultation rights.

“7113. Representation rights and duties.

“7114. Allotments to representatives.

“7115. Unfair labor practices.

“7116. Prevention of unfair labor practices.

%7117. Negotiation impasses; Federal Service Impasses Panel,
“7118. Standards of conduct for labor organizations.

“SUBCHAPTER III.-GRIEVANCES, APPEALS, AND
REVIEW

“seC.
“7119. Appeals from adverse decisions.

%7120, Grievance procedures.
“7121. Exceptions to arbitral awards.
“7122. Judicial review.

“SUBCHAPTER IV.—ADMINISTRATIVE AND
OTHER PROVISIONS

“Sec.

“7131. Reporting requirements for standards of conduct.

%7182, Official time.

%7133. Subpenas.

%7134, Compilation and publication of data.

%7135. Funding.

%7136, Issuance of regulations.

“7137. Continuation of existing laws, recognitions, agreements, and
procedures.

“SUBCHAPTER I.—.GENERAL PROVISIONS
“8 7101. Findings
“The Congress finds that the participation of employees

through labor organizations of their own choosing, in the
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formulation and implementation of matters affecting con-
ditions of employment is in the public interest.
“§ 7102. Employees’ rights

“Each employee shall have the right to form, join, or
assist any labor organization, or to refrain from such activity,
freely and without fear of penalty or reprisal, and each such
employee shall be protected in his exercising of such right.
Except as otherwise provided under this chapter, such right
includes the right to partieipate in the management of a
labor organization, the right to act for the organization in
the capacity of a representative, and the right, in such
capacity, to present the views of the organization to agency
heads and other officials of the executive branch of the Gov-
ernment, the Congress, or other appropriate authorities; and
to bargain collectively over conditions of employment and
other matters of mutual concern relating thereto through
representatives of their own choosing and to engage in other
lawful activities for the purpose of establishing, maintaining,
and improving conditions of employment and other matters
of mutual concern relating thereto.
“§ T103. Definitions; application

“(a) For the purpose of this chapter—

“(1) ‘person’ means an individual, labor organiza-
tion, or agency covered by this chapter;

“(2) ‘employee’ means an individual—
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“(A) employed in an agency;

“(B) employed in a nonappropriated fund in-
strumentality described in section 2105 (¢) of this
title;

“(C) employed in the Veterans’ Canteen Serv-
ice, Veterans’ Administration, described in section
5102 (c¢) (14) of this title; or

“(D) who was an employee (as defined under
subparagraph (A), (B), or (C) of this paragraph)
and was separated from service as a consequence
of, or in connection with, an unfair labor practice
under section 7115 of this title;

but does not include—

“(i) an alien or noncitizen of the United States
who occupies a position outside the United States;
“(ii) a member of the uniformed services;

“(iii) for the purpose of exclusive recognition
or national consultation rights (except as author-
ized under the provisions of this chapter), a super-
visor or a management official ; or

“(iv) an employee of the Tennessee Valley
Authority;

“(3) ‘labor organization’ means any organization
(including any national or international union, federa-

tion, council, or department, or any affiliate thereof),
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composed in whole or in part of employees of an

agency, in which employces participate and pay dues,

and which has as its primary purpose the dealing with

an dgency concerning grievances and the formulation

and implementation of matters affecting conditions of

employment, except that such term does not include—

“(A) an organization whose basic purpose is
purely social, fraternal, or limited to special interest
objectives which are only incidentally related to
matters affecting conditions of employment;

“(B) an organization which, by ritualistic
practice, constitution, bylaws, tacit agreement
among its members, or otherwise denies member-
ship because of race, color, creed, national origin,
sex, age, or preferential or nonpreferential civil
service status;

“(C) an organization sponsored or assisted by
an agency or by any part of any agency; or

“(D) an organization which consists of man-
agement officials or supervisors, except as author-
ized under this chapter;

“(4) ‘Authority’ means the Federal Labor Rela-

tions Authority established by section 7104 of this title;

“(5) ‘Panel’ means the Federal Service Impasses

Panel established by section 7117 (¢) of this title;

-,
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6
“(6) ‘Board’ means the Federal Personnel Policy
Board established by section 7113 (e) of this title;
“(7) ‘agreement’ means an agreement entered into
as a result of collective bargaining pursuapt to the
provisions of this chapter;
“(8) ‘grievance’ means any complaint by any
person—
“(A) concerning any matter relating to the
employment relationship with any agency;
“(B) concerning the effect or interpretation,
or a claim of breach, of an agreement ; or
“(C) concerning any claimed violation, mis-
interpretation, or misapplication of law, rule, or
regulation, affecting conditions of employment;
“(9) ‘supervisor’ means any employee having
authority in the interest of an employer to hire, direct,
assign, promote, reward, transfer, lay off, recall, suspend,
discipline, or discharge other employees, or to adjust
their grievances, or to effectively recommend such action
if in connection with the foregoing the exercise of such
authority is not merely routine or clerical in nature but

calls for the consistent exercise of indepengent judgment;

.except that with respect to firefighters and nurses the

term “‘supervisor’ shall include only those employees
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who perform a preponderance of the above-specified acts
of authority;

“(10) ‘management official’ means ah individual
who formulates, determines, effectively influences, or
effectuates policies of an agency, or who, in the per-
formance of his duties, has discretion to modify the
established policies of an agency;

“(11) ‘collective bargaining’ or ‘bargaining’ means
the performance of the mutual obligation of the repre-
sentatives of the agency and the exclusive representative
to meet at reasonable times and to confer, consult, and
bargain in a good-faith effort to reach agreement with
respect to the terms and conditions of employment and
other matters of mutual concern relating thereto, and to
execute, if requested by either party, a written document
incorporating any agreements reached, but such obliga-
tion does not compel either party to agree to a proposal
or to make a concession. The duty to bargain shall ex-
tend to matters which are or may be the subject of any
regulation. The agency may not make or apply rules or
regulations which restrict the scope of collective bargain-
ing permitted by this chapter or which are in conflict
with any agreement negotiated under this chapter;

“(12) ‘confidential employee’ means an employee
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who acts in a confidential capacity to a person who for-

mulates or effectuates management policies in the field

of labor relations;

“(18) ‘conditions of employment’ means personnel

policies, practices, and matters affecting working condi-

tions, including, but not limited to—

s

“(A) pay practices;

“(B) work hours and schedules;
“(C) overtime practices;

“(D) safety;

“(B) promotion procedures and assignment,

transfer, detail, leave and reduction-in-force prac-
tices;

“(F) seniority;

“(G) procedures for takingﬂ disciplinary ac-
tions;

“(H) grievance and appeal procedures; and

“(I) all matters subject to negotiations in
any agency on, or prior to, the effective date of this
Act;
“(14) ‘professional employee’ means—

“(A) an employee engaged in the perform-
ance of work—

“(i) requiring knowledge of an advanced

type in a field of science or learning customarily

—T
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acquired by a prolonged course of specialized
intellectual instruction and study in an institu-
tion of higher learning or a hospital (as distin-
guished from knowledge acquired by a general
academic education, or from an apprenticeship,
or from training in the performance of routine
mental, manual, mechanical, or physical activ-
ities) ;
“(ii) requiring the consistent exercise of
discretion and judgment in its performance;
“(iii) which is predominantly intellectual
and varied in character (as distinguished from
routine mental, manual, mechanical, or physical
work) ; and
“(iv) which is of such a character that the
- output produced or the result accomplished by
such work cannot be standardized in relation-
to a given period of time; or
“(B) an employee who has completed the:
courses of specialized intellectual instruction ang-
study described in subparagraph (A) of this para-:
graph and is performing related work under the:
direction or guidance of a professional person to-

qualify himself to become a professional employee;:
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“(15) ‘agency’ means any department, agency,
bureau, or organization of the United States Government
which employs employees as defined in subsection (a)
(2) of this section;

“(16) ‘exclusive representative’ includes any em-
ployee organization which has been—

“(A) selected or designated pursuant to the
provisions of section 7111 of this Act as the repre-
sentative of the employees in an appropriate collec-
tive bargaining unit; or

“(B) recognized by an agency prior to the
effective date of this Act as the exclusive representa-
tive of the employees in an appropriate collective
bargaining unit;

“(17) ‘firefighter’ includes any employee engaged
in the performance of work directly connected with the
control and extinguishment of fires or the maintenance
and use of firefighting apparatus and equipment;

“(18) ‘educational employee’ includes any em-
ployee of a school system, college, or university, who—

“(A) has regular contact with students;

“(B) participates in the development, imple-
mentation, or evaluation of an educational program;

or
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“(C) is otherwise involved in the teaching-
learning process.

“(b) This chapter does not authorize participation in the

4 management of a labor organization or acting as a repre-
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sentative of such an organization by a management official
or a supervisor, except as specifically provided in this chap-
ter, or by an employee when the participation or activity
would result in a conflict or apparent conflict of interest or
would otherwise be incompatible with law or with the
official duties of the employee.

“§ 7104. Federal Labor Relations Authority

“(a) There is established the Federal Labor Relations
Authority.

“(b) The Authority shall be composed of a Chairman
and 2 other members. Not more than 2 of the members
shall be members of the same political party. A member
shall not engage in any other business or employment.

“(c) Members of the Authority shall be appointed by
the President, by and with the advice and consent of the
Senate. Authority members shall be eligible for reappoint-
ment. The President shall designate one member to serve
as Chairman of the Authority.

“(d) One of the original members of the Authority

shall be appointed for a term of 1 year, one for a term of
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3 years, and the Chairman for a term of 5 years. There-
after, each member shall be appointed for a term of 5 years.

Notwithstanding the preceding provisions of this subsection,

‘the term of any member shall not expire before the earlier

of (1) the date on which his successor takes office or (2)
the last day of the session of the Congress beginning after
the date his term of office would (but for this sentence)
expire. An individual chosen to fill a vacancy shall be
appointed for the unexpired term of the member he re-
places. Any member of the Authority may be removed by
the President only for neglect of duty or malfeasance in
office.

“(e) A vacancy in the Authority shall not impair the
right of the remaining members to exercise all of the powers
of the Authority.

“(f) The Authority shall make an annual report to the
President for transmittal to the Congress, which shall in-
clude information as to the cases it has heard and the deci-
sions it has rendered.

“(g) There shall be a General Counsel of the Authority
who shall be appointed by the President by and with the
advice and consent of the Senate for a term of 5 years. The
General Counsel shall be authorized to investigate alleged
violations of this chapter, to file and prosecute complaints

filed under this chapter, to intervene before the Authority
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in unlawful act proceedings brought under section 7105 of
the chapter. He shall have direct authority over, and fe-
sponsibility for, all field employees of the Geﬁeral Counsel in
the regional offices of the Authority. The General Counsel
shall exercise such other powers as the Authority may pre-
seribe. If a vacancy occurs in the Office of General Counsel,
the President shall promptly designate an Acting General
Counsel and shall submit a nomination for a replacement %o
Congress within 40 days after the vacancy has occurred, un-
less Congress shall have adjourned before the expiration “of
said 40-day period, in which event the President shall sub-
mit a nomination not later than ten days after Congrés
reconvenes. Oy
“§7105. Powers and duties of the Authority i

“(a) The Authority shall provide leadership in estabt
lishing labor-management relations policy and guidance wh-
der this chapter, and, except as otherwise provided, shall be
responsible for carrying out the purposes of this chapter. :

“(b) The Authority shall adopt an official seal whiech
shall be judicially noticed. '

“(c) The principal office of the Authority shall be in
the District of Columbia but it may meet and exercise any
or all of its powers at any time or place. Subject to sub-
section (g) of this section, the ‘Authority may, by one or

more of its members or by such agents as it may designate,
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make any inquiry necessary to carry out its duties wherever
persons subject to this chapter are located. A member who
participates in such inquiry shall not be disqualified from
later participating in a decision of the Authority in the same
case.

“(d) The Authority shall appoint an Executive Direc-
tor, such attorneys, regional directors, administrative law
judges, and other employees as it may from time to time
find necessary for the proper performance of its duties. No
administrative law judge’s report shall be reviewed, either
before or after its publication, by any person other than a
member of the Authority or his legal assistant, and no ad-

ministrative law judge shall advise or consult with the Au-

thority with respect to exceptions taken to his findings,

rulings, or recommendations.-

“(e) The Authority may delegate to its Regional Di-
rectors, its powers under section 7111 to determine the unit
appropriate for the purpose of collective bargaining, to in-
vestigate and provide for hearings, to determine whether
a question of representation exists and to direct an election,
conduct a secret ballot election, and certify the results
thereof, except that upon the filing of a request therefore
with the Authority by any interested person, the Authority
may review any action of any Regional Director delegated

to him under this paragraph, but such review shall not,
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unless specifically ordered by the Authority, operate as a
stay of any action taken by the Regional Director. The
Authority is also authorized to delegate to an administrative
law judge its powers under section 7115 to determine
whether any person has engaged in an unfair labor practice.

“(f) In the event the Authority exercises the power con-
ferred by subsection (e) of this section to delegate its powers
to a regional director or administrative law judge, it may,
upon application to it, review, and upon such review, modify,
affirm, or reverse the decision, certification, or order of such
regional director or administrative law judge. In event that
the Authority does not undertake to grant review within
thirty days after a request for review is filed, the decision of
the regional director or administrative law judge shall be-
come the decision of the Authority.

“(g) All of the expenses of the Authority, including all
necessary traveling and subsistence expenses outside the
District of Columbia incurred by members, employees, or
agents of the Authority under its orders, shall be allowed
and paid on the presentation of itemized vouchers therefor
approved by the Authority or by any individual it designated
for that purpose.

“(h) The Authority is expressly empowered and di-
rected to prevent any person from engaging in conduct in

violation of this chapter. In order to carry out its functions

50-952 0 79 - 11
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under this chapter, the Authority is authorized to hold hear-
ings, subpena witnesses, administer oaths, and take the
testimony or deposition of any person under oath, and in
connection therewith, to issue subpenas requiring the pro-
duction and examination of any books or papers, including
those of the Federal Government, relating to any matter
pending before it and to take such other action as may be

necessary.

© “SUBCHAPTER II.—RIGHTS AND DUTIES OF

'AGENCIES AND LABOR ORGANIZATIONS
“87111. Exclusive recognition of labor organizations

“(a) Exclusive recognition shall be granted to a labor

- orgapization which has been selected by a majority of em-

ployees in an appropriate unit who participate in the elee-
tion in conformity with the requirements of this chapter.

“(b) Exclusive recognition shall not be accorded to

a labor organization if—

“(1) the Authority determines the labor orga-
nization is subject to corrupt influences or influences
opposed to democratic principles;

(2) its petition is filed pursuant to subsection (c)’
but is not supported by credible evidence demonstrating
that at least 30 pér- centum of the employees in the col-
lective bargaining unit described therein wish to be
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represented for the purpose of collective bargaining
by the organization seeking recognition;

“(3) there is currently in effect, a lawful written
collective-bargaining agreement between such employer
and an employee organization other than the petitioner
covering any cmployvees included in the unit described in
the petition, unless such agreement has been in effect
for more than 3 years, or unless the request for recogni-
tion i filed at least 60 dayvs prior to the expiration date
of such agrecment, or such greater number of days prior
to said expiration date as the Authority may determine
is reasonable because of the budget making procedure of
the agency ;

“(4) within the previous 12 months an employee
organization other than the petitioner, or other than the
employee organization challenged if the petition is filed
pursuant to subsection (c¢) (1), has heen lawfully rec-
ognized or certified as the exclusive representative of
any employees included in the unit described in petition;
or

“(5) the Authority has, within the previous twelve
months, conducted a sccret ballot election involving any
of the employees and a majority of the valid ballots cast

opposed representation by any labor organization.
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“(c) Whenever a petition has been filed with the
Authority—
“(1) by any person alleging that 30 per centum of

B W N =

the employees in the appropriate unit (A) wish to be
represented for collective bargaining by an exclusive
representative, or (B) allege that the exclusive repre-
sentative is no longer the representative of the majority

of the employees in the unit; or

© W N o »

“(2) by any person seeking clarification of, or an
10 amendment to, an existing certification;

11 the Authority shall investigate such petition, and if it has
12 reasonable cause to believe that a question of representation
13 exists, it shall provide for an appropriate hearing on the rec-
14 ord upon due notice. Except as provided under subsection

1

0N

(f) of this section, if the Authority finds upon the record of
16 such hearing that such a question of representation exists, it
17 shall conduct an election by secret ballot and shall certify the
18 results thereof. An election shall not be conducted in any
19 bargaining unit or in any subdivision thereof within which,
20 in the preceding 12-month period, a valid election has been
21 held.

22 “(d) A labor organization which—

23 (1) has been designated by at least 10 per cen-
24 tum of the employees in the unit;
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“(2) has submitted a valid copy of a current or re-
cently expired agreement for the unit; or
“(8) has submitted other evidence that it is the
exclusive representative of the employees involved;
may intervene with respect to a petition filed under sub-
section (c) of this section and shall be placed on the ballot
of any election ordered to be held under such subsection (c).
“(e) The Authority shall determine who is eligible to
vote in the election and shall establish rules governing the
election which shall include provisions allowing each em-
ployee eligible to vote the opportunity to choose the labor
organization he wishes to represent him from those on the
ballot or no union. In any election where no choice on the
ballot receives a majority, a runoff election shall be con-
ducted between the two choices receiving the largest number
of votes. A labor organization which receives the majority of
the votes cast in an election shall be certified by the Author-
ity as the exclusive representative.
“(f) The Authority may certify a labor organization
as an exclusive representative—
“(1) if it determines that the conditions for a free
and untrammeled election under this section cannot

be established because an agency has engaged in or is




B> W N

© 0 =9 o W™

10
11
12
13
14
15
16
17
18
19
20
21
22
23

140

20
engaging in an action described in section 7115 of this
title ; or
“(2) upon the petition of such labor organization,
if, after investigation, the Authority is satisfied that—

“(A) the labor organization represents a ma-
jority of employees in an appropriate unit;

“(B) such majority status was achieved with-
out the benefit of any action described in section
7115 of this title; and

“(C) no other person has filed a petition for
recognition under subsection (c¢) of this section or
a request for intervention under subsection (d) of
this section, and no other question of representation
exists in the appropriate unit.

“(g) The Authority shall decide in each case whether,
in order to insure employees the fullest freedom in exercising
the rights guaranteed under this chapter, the unit to be es-
tablished will be on an agency, plant, installation, func-
tional, or other basis which will insure a clear and identifiable
community of interest among the employees concerned.

“(h) A unit shall not be established solely on the basis
of the extent to which employees in the proposed unit have
organized, nor shall a unit be established if it includes—

“(1) Any management official or supervisor, ex-
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cept as provided under section 7137 (a) of this title;
except that—

(:\) with respect to firefighters, a unit that
includes both supervisors and nonsupervisors may
be considered; and

“(B) with respect to educational employees,
a unit that includes both supervisors and nonsuper-
visors may be considered appropriate if Ehe ma-
jority of employees in each category indicate by
vote or other credible evidence that they desire to
be included in such units;

“(2) a confidential employee;

“(3) an employee engaged in personnel work in
other than a purely clerical capacity;

“(4) an employee engaged in administering the
provisions of this chapter; or

“(5) both professional and nonprofessional em-
ployees, unless a majority of the professional employees
vote for inclusion in the unit;

“(6) as determined by the Authority upon appli-
cation by the head of the agency—

“(A) any employee engaged in intelligence,
investigative, or security functions of the agency

which directly affects national security; or
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“(B) any employee primarily engaged in in-
vestigation or audit functions relating to the work
of an agency’s officers or employees whose duties
directly affect the internal security of that agency
where such investigation or audit is undertaken to
insure that such duties are discharged honestly and
with integrity.

“(i) Two or more units for which the labor organiza-
tion holds exclusive recognition within the agency may be
consolidated into a single larger unit if the Authority deter-
mines the larger unit to be appropriate. The Authority
shall certify the labor organization as the exclusive repre-
sentative in the new unit when the unit is found appropriate.

“(j) A labor organization seeking exclusive recogni-
tion shall submit to the Authority and the agency a roster
of its officers and representatives, a copy of its constitution
and bylaws, and a statement of its objectives.

“(k) Nothing in this section shall be construed to
prohibit the waiving of hearings by stipulation for the pur-
pose of a consent election in conformity with regulations
and rules or decisions of the Authority.

“8 7112. National consultation rights
“(a) A labor organization that has been granted exclu-

sive recognition below the agency level as the representative

of a substantial number of employees of the agency shall be
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granted national consultation rights in accordance with cri-
teria prescribed by the Authority. The provisions of this
section shall not apply to any agency in which exclusive
recognition on an agency basis is in effect. National consulta-
tion rights shall terminate when the labor organization no
longer meets the criteria of the Authority. Any issue as to a
labor organization’s eligibility for national consultation rights,
or the continuation of such rights, shall be subject to review
by the Authority.

“(b) A labor organization having national consultation
rights shall be informed of proposed changes in conditions of
employment and shall be permitted reasonable time to pre-
sent its views and to initiate proposals. Such proposals shall
receive consideration by the agency before final action is
taken, and the agency shall provide the organization a
written statement of the reasons for its actions.

“§ 7113. Representation rights and duties

““(a) When a labor organization has been accorded ex-
clusive recognition, it is the exclusive representative of
employees in the unit and is entitled to act for and nego-
tiate agreements covering all employees in the unit. It is
responsible for representing the interests of all employees
in the unit without discrimination and without regard to
labor organization membership. The labor organization shall

be given the opportunity to be represented at formal dis-
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cussions vetween management and employees or employee
representatives concerning grievances, personnel policies and
pra:ctic;s, or other matters affecting general working condi-
tions of employees in the unit. The agency and the labor
organization, through appropriate representatives, shall meet
and negotiate in good faith for the purpose of arriving at an
agreement.

“(b) The duty of the ag;sncy and the labor organiza-
tion to negotiate in good faith includes—

“(1) to approach the negotiations with a sincere
resolve to reach an agreement;

“(2) to be represented at the negotiations by duly
authorized representatives prepared to discuss and nego-
tiate on all matters affecting conditions of employment;

“(8) to meet at reasonable times and convenient
places as frequently as may be necessary and to avoid
unpecessary delays;

(4) to furnish, in the case of information to be
furnished by an agency to the other party upon request,
data normally maintained in the regular course of busi-
ness, reasonably available and necessary for full and
proper discussion, understanding, and negotiation of
subjects within the scope of collective bargaining; and

“(5) if an agreement is reached, to execute upon

request a written document embodying the agreed terms,
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and to take such steps as are necessary to implement the

agreement.

“(c) In all aspects of the collective-hargaining relation-
ship and the rights of any person cstablished under or pur-
suant to this chapter. including the negotiation and admin-
istration of agreements, a person shall he governed hy—

“(1) applicable laws: and
“(2) the terms of a controlling agrecment at a
higher agency level.

“(d) (1) If a poliey or regulation, or an amendment
thereto, affecting conditions of employment isx to he issued
by the Civil Service (‘ommission or any other agency and
relates to employces of more than one agency, then a copy
of the proposal shall be transmitted to the Board for con-
sideration under subsection (e) of this section.

“(2) If a policy or regulation, or an amendent thereto,
affecting conditions of employment, is to he issued by the
head of an agency or a management official and relates to
employees of the agency for which a labor organization holds
exclusive recognition at the agency level, then the proposal
shall he subjeet to negotiation with such lahor organization.

“(3) If a policy or regulation, or an amendment there-
tv, affecting conditions of employment is to he issned hy the
iread of an agency or by the head of a primary national

subdivision of an agency and relates to employees of such
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agency or subdivision, as the case may be, and exclusive
recognition is not held by any labor organization for all
employees of such agency or subdivision, then the proposal
shall be issued in accordance with procedures and criteria
established by the Authority. An agency policy or regulation
affecting conditions of employment, other than those de-
scribed in this paragraph, may not bar negotiations.

“(e) (1) There is established a Tederal Personnel
Policy Board. The Board shall consider policies and regu-
lations, and amendments thereto, deseribed in subsection
(d) (1) of this section. The Board shall not have jurisdic-
tion over any matter which may be considered by any
other entity which is established by, or pursuant to, law and
which is required by, or pursuant to, law to allow partici-
pation by labor organizations in its considerations on such
maftter.

“(2) The members of the Board shall be designated
by the Chairman of the Authority and shall consist of—

“(A) a Chairman;

“(B) 7 members from among management officials
of the agencies covered under this chapter after obtain-
ing the concurrence of the head of the agencies con-
cerned; and

“(C) 7 members from labor organizations holding
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exclusive recognition under this chapter after obtaining

the concurrence of the labor organization concerned.

“(3) In designating management officials from among
agencies under paragraph (2) (B) of this subsection, the
Chairman of the Authority shall designate, as nearly as
practicable, a number of management officials from a par-
ticular agency in the same proportion to the number 7 as
the number of employees under exclusive recognition in that
agency bears to the total number of employees under exclu-
sive recognition under this chapter. However, there shall
not be more than 3 management officials from any one
agency.

“(4) In designating members from among labor
organizations under paragraph (2) (C) of this subsection,
the Chairman of the Authority shall designate, as nearly as
practicable, a number of members from a particular labor
organization in the same proportion to the number 7 as
the number of employees represented by such labor orga-
nization under exclusive recognition is to the total number
of employees under exclusive recognition. However, there
shall not be more than three members from any one labor
organization nor more than five from any one council,
federation, alliance, association, or affiliation of labor

organizations.
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“(5) Every second year the Chairman of the \uthority
shall review the number of cmployees under exclusive recog-
nition to determine adequate or proportional representation
under the guidelines of paragraphs (3) and (4) of this
subsection.

“(6) The Board shall meet at the call of the Chairman
for consideration of any proposal transmitted under subsec-
tion (d) (1) of this section not earlier than 15 days, nor
later than 30 days, after the date on which the proposal is
transmitted. The Board shall study the proposals presented to
it and shall submit its conclusions and recommendations to
the issuing agency which shall consider such conclusions and
recommendations before issuing the policy or recommenda-
tion, or amendment thereto, involved in such proposal. The
actions of the Board shall be formulated by majority vote and
the Chairman may vote only to break a tie.

“(7) If any 5 members of the Board wish to propose a
modification or an addition to an existing or proposed policy
or regulation described under subsection (d) (1) of this sec-
tion which relates to employces of more than one agency,
the members” proposal shall be submitted to the Chairman
of the Board. The Chairman shall transmit a copy of the pro-
posal to each member of the Board and schedule a meeting
for consideration of the proposal in accordance with the pro-

cedures preseribed under paragraph (6) of this subsection.
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“(8) Members of the Board described under paragraph
(2) (A) and (B) of this subsection serve without addi-
tional pay. Members who represent labor organizations are
not entitled to pay from the Giovernment for services ren-
dered to the Board.
“§ 7114. Allotments to representatives

“(a) Where, pursuant to an agreement negotiated In
accordance with the provisions of this chapter, an agency has
received from an cmployee in a unit of written assignment
which authorizes the agency to deduct from the wages of

such employee amounts for the payment of regular and peri-

odic dues of a labor organization having exclusive recogni-
tion for such unit, such assignment shall be honored. The al-
lotments shall be made at no cost to the labor organization
or to the employee. Except as required under subsection (b)
of this section, any such assigninent shall not be irrevocable
for a period of more than 1 year.

“(b) An allotment for the deduction of labor organiza-
tion dues terminates when—

“(1) the agreement between the agency and the
labor organization cecases to be applicable to the em-
ployee; or

“(2) the employee has been suspended or expelled
from the labor organization.

“(c) If an exclusive representative has been recognized
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in an appropriate collective-bargaining unit, each employee
in such unit who is not a member of the recognized orga-
nization shall be required, as a condition of continued em-
ployment, to pay to such organization for the period that it
is the exclusive representative an amount equal to the dues,
fees, and assessments that a member is charged. Such pay-
ments shall be made in accordance with rules and regula-
tions prescribed for such purposes by the Authority.
“8 7115. Unfair labor practices

“(a) It shall be an unfair labor practice for an agency—

“(1) to interfere with, restrain, or coerce employeecs
in the exercise of rights assured by this chapter;

“(2) to encourage or discourage membership in any
labor organization by discrimination in regard to hiring,
tenure, promotion, or other conditions of employment;
except that nothing in this chapter, or in any statute of
the United States, shall preclude an agency from making
an agreement with a labor organization requiring as a
condition of continued employment the payment of a rep-
resentation fee equal to the amount of periodic dues uni-
formly required, on or after the thirtieth day following
the beginning of such employment or on the cffective
date of such agreement, whichever is later;

“(8) to sponsor, control, or otherwise assist any

labor organization, except that thc agency may furnish



PO TR

(23

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

151

31
customary and routine services and facilities when the
services and facilities are furnished, if requested, on an
impartial basis to organizations having equivalent status;

‘““(4) to discipline or otherwise discriminate against
an employee because he has filed a complaint, affidavit,
petition, or given any information or testimony under
this chapter;

“(5) to refuse to consult, confer, or negotiate in
good faith with a labor organization as required by this
chapter;

“(6) to fail or refuse to cooperate in impasse proce-
dures and impasse decisions as required by this chapter;
or

“(7) to fail or refuse to comply with any provi-
sion of this chapter.

“(b) It shall be an unfair labor practice for a labor or-

_ ganization—

“(1) to interfere with, restrain, or coerce an em-
ployee in the exercise of the rights assured by this
chapter;

“(2) to cause or attempt to cause an agency to
discriminate against an employee in the exercise of his
rights under this chapter;

“(8) to coerce or attempt to coerce, discipline, or

fine a member of the labor organization as punishment
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or reprisal for the purpose of hindering or umpeding his

work performance or the discharge of his duties as an

employee of an agency;

“(4) to discriminate against an employee with re-
gard to the terms or conditions of membership hecause of
race, color, creed, national origin, sex, age, or preferen-
tial or nonpreferential civil service status;

“(5) to refuse to consult, confer, or negotiate in
good faith with an agency as required by this chapter;

“(6) to fail or refuse to cooperate in impasse pro-
cedures and impasse decisions as required Dby this
chapter;

“(7) to call or engage in any illegal strike, work
stoppage, or slowdown, or to condone any such activity
by failing to take affirmative action to prevent or stop it;
or

“(8) to fail or refuse to comply with any provision
of this chapter.

“(c) It shall be an unfair labor practice for a labor
organization which is accorded exclusive recognition to deny
membership to an employee in the appropriate unit except
for failare to meet reasonable occupational standards uni-
formly required for admission, or for failure to tender initia-
tion fees and dnes uniformly required as a condition of ac-

quiring and retaining membership. This subsection does not
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preclude a labor organization from enforcing discipline in
accordance with procedures under its constitution or bylaws
which conform to the requirements of this chapter.

“(d) Issues which properly can be raised under—

(1) an appeals procedure prescribed by or pursu-
ant to law; or
“(2) the gricvance procedure under section 7120

of this title;
may, in the discretion of the aggrieved party, be raised
either (\\) under the appropriate appeal or grievance pro-
cedure, or (B) if applicable, under the procedure for resolv-
ing complaints of unfair labor practices under section 7116
of this title. Any appeal or grievance decision shall not be
construed as an unfair labor practice decision under this
chapter nor as precedent for any such decision.
“8 7116. Prevention of unfair labor practices

“(a) Notwithstanding any agreement or law, or any
procedure thereunder, or the availability of any other means
of adjustment or prevention, the Authority may prevent, in
accordance with this section, an agency or labor organization
from engaging in an unfair labor practice within the mean-
ing of section 7115 of this title.

“(b) (1) If an agency or labor organization is charged
with having engaged in or engaging in an unfair lahor prac-

tice, the General Counsel, in accordance with section 7104
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(g) of this title, shall investigate the charge and may issue
and cause to be served upon such agency or labor organiza-
tion a complaint. The complaint shall contain a notice—
“(A) of the charges;
“(B) that a hearing will be held before the Author-
ity or a member thereof, or before an employee of the
Authority designated for that purpose;
“(C) of the place fixed for the hearing; and
“(D) of the time for the hearing which shall be not
earlier than 5 days after the serving of the complaint.
“(2) The person so complained of shall have the right
to file an answer to the original or amended complaint and
to appear in person or otherwise and give testimony at the
time and place fixed in the complaint. In the discretion of
the member, agent, or agency conducting the hearing, any
other person may be allowed to intervene in the said pro-
ceeding and to present testimony. Any such proceeding shall
so far as practicable, be conducted in accordance with the
provisions of subchapter IT of chapter 5 of this title; except
that the parties shall not be bound by rules of evidence,
whether statutory, common law, or adopted by rules of
court.

“(3) No complaint shall be issued based upon an un-
fair labor practice which occurred more than 6 months before

the filing of the charge with the Authority. If the person
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aggrieved was prevented from filing such charge within
6 months—
“(A) by the failure of the agency or labor orga-
nization against whom such charge is made to perform

a duty owed to the aggrieved; or

“(B) due to other concealment;
which prevented discovery of the unfair labor practice
within 6 months of its occurrence, the 6-month period dur-
ing which a charge may be filed shall be computed from
the day of discovery of the occurrence.

‘““(4) The Authority (or a member or employee of the
Authority) shall conduct a hearing, on the record, on the
complaint not earlier than 5 days after the complaint is
served, and may compel under section 7133 of this title the
attendance of witnesses and the production of documents.
Thereafter, in its discretion, the Authority upon notice may
receive further evidence or hear argument. If, upon the pre-
ponderance of the evidence received, the Authority is of the
opinion that an agency or labor organization named in the
complaint has engaged in or is engaging in an unfair labor
practice, then the Authority shall state its findings of fact
and shall issue and cause to be served on such agency or
labor organization an order requiring the agency or labor
organization to cease and desist from such unfair labor prac-

tice, and to take such affirmative action, including reinstate-
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ment of employees and backpay, as will cffectuate the poli-
cies of this chapter. Where an order directs reinstatement
of an employee, backpay may be required of the agency or
labor organization, as the case may be, responsible for the
discrimination or improper action suffered by the employee.
Such order, upon the determination of the .\uthority that
there has heen an arbitrary, capricious, or otherwise knowing
violation of this act, by any supervisor or other agency of-
ficial, may direct the agency to discipline the supervisor or
official by demotion, suspension, removal, or such other re-
medial action as the Authority deems appropriate. Such
order may further require such agency or labor organization
to make reports from time to time showing the extent to
which it has complied with the order.

“(5) If, upon the preponderance of the evidence re-
ceived, the Authority is of the opinion that the agency or
labor organization named in the complaint has not engaged
or is not engaging in an unfair labor practice, then the Au-
thority shall state its findings of fact and shall issue an order
dismissing the complaint.

“(c) If the evidence is presented before a member or
an employee of the Authority, such member or employce. as
the case may be, shall issue and cause to he served on the

parties to the proceeding a proposed report, together with
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a recommnended order, which shall be filed with the Au-
thority, and if no exceptions are filed within 20 days alter
the service thereof upon such parties, or within such fur-
ther period as the Authority may authorize, such recom-
mended order shall become the order of the Authority, cf-
fective as therein preseribed.

“(d) If exceptions are filed to the proposed report re-
ferred to in subsection (c) of this section, the Authority
shall determine whether such exceptions raise substantial
issues of fact or law, and shall grant review if it believes
such substantial issues have been raised. If the Authority
determrines that the exceptions do not raise substantial issues
of fact or law, it may refuse to grant review, and the recom-
mended order shall become the order of the Authority,
effective as therein described.

“(e) Notwithstanding the foregoing provisions of this
section, when an unfair labor practice complaint alleges
that irreparable harm will be done to the complainant if
immediate corrective action is not taken and a prima facie
case is established, the Authority may prohibit the action or
actions complained of until the full merits of the case are
heard. The Authority shall assign priority consideration to
the complete adjudication of cases coming within the purview

of this subsection.
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“87117. Negotiation impasses; Federal Service Impasses
Panel

“(a) Upon request, the Federal Mediation and Con-
ciliation Service shall provide services and assistance to
agencies and labor organizations in the resolution of nego-
tiation impasses.

“(b) When voluntary arrangements including the serv-
ices of the Federal Mediation and Conciliation Service or
other third party mediation service fail to resolve a negotia-
tion impasse, either party may request the Federal Service
Impasses Panel established under subsection (c) of this
section to consider the matter, or the parties may agree to
adopt a procedure for binding arbitration of a negotiation
impasse.

““(c) There is established within the Authority a Federal
Service Impasses Panel. The Panel shall be composed of a
Chairman and at least 6 other members, who shall be
appointed by the Authority solely on the basis of fitness to
perform the duties and functions of the office from among
individuals who are familiar with Government operations
and knowledgeable in labor-management relations.

“(d) Two members of the Panel shall be appointed for
a term of 1 year, 2 for a term of 3 years, and the Chairman
and the remaining members for a term of 5 years. Their

successors shall be appointed for terms of 5 years, except
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that an individual chosen to fill a vacancy shall be appointed
for the unexpired term of the member whom he shall re-
place. A member of the Panel may be removed by the
Authority for neglect of duty or malfeasance in office but for
no other cause.

“(c) The Panel may appoint an Executive Director
and such other employees as it may from time to time find
necessary for the proper performance of its duties. Each
member of the Panel who is not an employee (as defined
under section 2105 of this title) is entitled to pay at a rate
equal to the daily equivalent of the maximum annual rate

of basic pay currently paid, from time to time, under the

‘(teneral Schedule for each day he is engaged in the perform-

ance of official business on the work of the Panel, includ-
ing traveltime, and is entitled to travel expenses and a per
diem allowance under section 5703 of this title.

“{f) The Panel or its designec shall promptly investi-
gate any impasse presented to it under subsection (b) of
this section. The Panel shall consider the matter and shall
either recommend procedures to the parties for the resolu-
tion of the impasse or assist the parties in arriving at a settle-
ment through whatever methods and procedures, including
factfinding and.recommendations, it may deem appropriate
to accomplish the purposes of this section. If the parties do

not arrive at a settlement, the Panel may hold hearings,
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compel under section 7133 of this title the attendance of wit-
nesses and the production of documents, and take whatever
action is necessary and not inconsistent with this chapter to
resolve the impasse. Notice of any final action of the Panel
shall he promptly served upon the parties, and ~xuch action
shall be binding upon them during the term of the agreement.
“8 7118..Standards of conduct for labor organizations

“A labor organization representing or seeking to repre-
sent employees pursuant to this chapter shall adopt gov-
erning requirements containing explicit and detailed provi-
sions to which it subscribes, providing for—

“(1) the maintenance of democratic procedures
and practices, including provisions for periodic elections
to be conducted subject to recognized safeguards and
provisions defining and securing the right of individual
members to participation in the affairs of the lahor orga-
nization, to fair and equal treatment under the gov-
erning rules of the organization, and to fair process in
disciplinary proceedings;

“(2) the prohibition of business or financial inter-
ests on the part of labor organization officers and avents
which conflict with their duty to the organization and
its members; and
“(3) the maintenance of fiscal integrity in the con-

duct of the affairs of the lahor organization, inclnding pro-
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vision for accounting and financial controls and regular

financial reports or summaries to he made available to

menibers.
“SUBCIHIAPTER III.—GRIEVANCES, APPEALS,
AND REVIEW
“§ 7119. Appeals from adverse decisions

“(a) An employee (as defined in section 7501 of
this title) against whom an adverse action is taken under
section 7502 of this title is entitled to appeal the adverse
action to the Civil Service Commission.

“(b) The employee may submit the appeal in writing
within a reasonable time after receipt of notice of the
adverse decision, and is cntitled to appear personally or
through a representative under regulations prescribed by
the Civil Service Commission. The Commission, after in-
vestigation and consideration of the evidence submitted,
shall submit its findings and recommendations to the
administrative authority and shall send copies of the find-
ings and recommendations to the appellant or his repre-
sentative. The administrative authority shall take the cor-
rective action that the Comunission finally recommends.
“§ 7120. Grievance procedures

“(a) An agreement entered into by an agency and a
labor organization having exclusive recognition shall provide

procedures for the settlement of grievances, including ques-




B W N =

W = & O

10
11
12

13
14

15
16
17
18
19
20
21
22
23
24

162

42
tions of arbitrability. An employee to whom the agreement
applies may elect to have his grievance processed under
either—

“(1) a procedure negotiated in accordance with this
chapter, or

“(2) any applicable appeals procedures established
by or pursuant to law (including procedures specified
in section 7115 (d) of this title) .

A negotiated grievance procedure shall be fair, simple,
provide for expeditious processing, and shall include, but
not be limited to, procedures that—

“(A) assure a labor organization the right, in its
own behalf or on behalf of any employee in the unit, to
present and process grievances;

“(B) assure an employee the right to present a
grievance on his own behalf, and assure the labor orga-
nization the right to be present when the grievance is
adjusted if it is not the representative of the employee;

“(C) provide that any grievance not satisfactorily
settled in the grievance process shall be subject to bind-
ing arbitration which may be invoked by either the labor
organization or the agency.

““(b) Where a party to such agreement is aggrieved by
the failure, neglect, or refusal of the other party to proceed
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to arbitration pursuant to the procedure provided therefor
in such agreement, such aggrieved party may file a com-
plaint in the appropriate district court of the United States
or in the appropriate court of the State, territory, or posses-
sion of the United States for summary action without jury
seeking an order directing that the arbitration procced pur-
suant to the procedures provided therefor in such agree-
ment.
“§ 7121. Exceptions to arbitral awards
“Either party may file an exception with the Authority

to an arbitrator’s award under this chapter. If upon review
the Authority finds that the award is deficient because—

“(1) it is contrary to law or regulations;

“(2) it was procured by corruption, fraud, or other

misconduct;

“(3) of partiality of the arbitrator; or

‘““(4) the arbitrator exceeded his powers;
the Authority may take such action and make such recom-
mendations on the award as it considers necessary, con-
sistent with applicable law or regulations and the pro-
visions of this chapter. If no exception is filed, the decision
of an arbitrator shall be final and binding. An agency shall
take the actions required by a final decision of an arbitrator

to make an employee whole in the circumstances, includ-



S 00 9 O O W N -

L N T N S S o S o S e S S S = S
P R S © 00 1 & U B W N O

23
24

164

44

ing the payment of back pay. A final decision under this
section is subject to the provisions of section 7122 and of
this title.
“8§ 7122. Judicial review

“(a) Any person aggrieved by a final order of the
Authority under section 7116 of this title (involving an
unfair labor practice), under section 7121 of this title (in-
volving an award by an arbitrator), or under section 7111
{¢) (involving an appropriate unit determination), may,
within 60 days after the date on which the order was is-
sued, institute an action for judicial review of the Author-
ity’s order in the United States court of appeals in the circuit
in which such person resides or transacts business or in the
United States court of appeals for the District of Columbia.
The institution of an action for judicial review shall not op-
erate as a stay of the Authority’s order, unless the court
specifically orders such stay. Review of the Authority’s
order shall be on the record in accordance with section 706
of this title, and the Authority’s findings of fact, if supported
by substantial evidence, shall be conclusive. The court shall
affirm the Authority’s order if it determines that it is in
accordance with law. The court shall have the jurisdiction to
grant to the Authority such temporary relief or restraining
order that it deems just and proper, and in like manner to

make and enter a decree enforcing, modifying, and enforcing
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as so modified, or setting aside, in whole or in part, the order
of the Authority.

“(b) The Authority or the charging party shall have
power to petition any court of appeals of the United States
in the circuit, wherein the unlawful act in question occurred
or wherein the person named in the complaint resides or
transacts business, for the enforcement of such order and for

appropriate temporary relief or restraining order, and shall

~ file in the court the record in the proceedings, as provided

in section 2112 of title 28, United States Code. Upon the
filing of such petition, the court shall cause notice thereof
to be served upon such person, and thereupon shall have
jurisdiction of the proceeding and of the question determined
therein, and shall have power to grant such temporary relief
or restraining order as it deems just and proper, and to make
and enter a decree enforcing, modifying and enforcing as so
modified, or setting aside in whole or in part the order of
the Authority. No objection that has not been urged before
the Authority, or its member, agent, or agency, shall be
considered by the court, unless the failure or neglect to urge
such objection shall be excused because of extraordinary
circumstances. The findings of the Authority with respect to
questions of fact, if supported by substantial evidence on the
record considered as a whole, shall be conclusive. If any per-

son' shall apply to the court for leave to adduce additional
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evidence and shall show to the satisfaction of the court that
such additional evidence is material and that there were
reasonable grounds for the failure to adduce such evidence in
the hearing before the Authority, or its member, agent, or
agency, the court may order such additional evidence to be
taken before the Authority, or its member, agent, or agency,
and to be made a part of the record. The Authority may
modify its findings as to the facts, or make new findings by
reason of additional evidence so taken and filed, and it shall
file such modified or new findings, which findings with re-
spect to questions of fact, if supported by substantial evi-
dence on the record considered as a whole, shall be conclu-
sive, and shall file its recommendations, if any, for the
modification or setting aside of its original order. Upon the
filing of the record with it, the jurisdiction of the court shall
be exclusive and its judgment and decree shall be final,
except that the same shall be subject to review by the
Supreme Court of the United States upon writ of certiorari
or certification as provided in section 1254 of title 28,
United States Code.

“(c) The Authority may, upon issuance of a complaint,
as provided in section 7116 (b) of this title, charging that
any person has engaged in or is engaging in an unfair labor
practice, petition any United States district court, within any

district wherein the unfair labor practice in question is alleged
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to have occurred or wherein such person resides or transacts
business, for appropriate temporary relief or restraining
order. Upon the filing of any such petition the court shall
cause notice thereof to be served upon such person, and
thereupon shall have jurisdiction to grant such temporary
relief (including a temporary restraining order) as it deems
just and proper.
“SUBCHAPTER IV.—ADMINISTRATIVE AND
OTHER PROVISIONS

“8§ 7131. Reporting requirements for standards of conduct

“The provisions of subchapter III of chapter 11 of
title 29 shall be applicable to labor organizations that have
or are seeking to obtain recognition under this chapter, and
to such organizations’ officers, agents, shop stewards, other
representatives and members to the extent to which such
provisions would be applicable if the agency were an
employer under section 402 of title 29. In addition to the
authority conferred on him under section 438 of title 29, the
Secretary of Labor shall have authority, by regulations issued
with the written concurrence of the Authority, to prescribe
simplified reports for any such labor organization. The Sec-
retary of Labor may revoke such provision for simplified
reports of any such labor organization if he determines, after
such investigation as he deems .proper and after due notice

and opportunity for a hearing, that the purposes of this

79 13
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chapter and of chapter 11 of title 29 would be served
thereby.
“§ 7132, Official time

“(a) Employees representing an exclusively recognized
or certified labor organization in the negotiation of an agree-
ment under this chapter, including attendance at impasse
settlement proceedings, are authorized official time for such
purposes during the time the employees otherwise would be
in a duty status. However, the number of such employees
for whom official time is authorized under this subsection
shall not exceed the number of persons representing the
agency.

“(b) Matters relating to the internal business of a labor
organization (including, but not limited to, the solicitation
of membership, elections of labor organization officials, and
collection of dues) shall be performed during the nonduty
hours of the employees concerned.

“(c) Except as provided under subsection (a) of this
section, the Authority shall determine whether employees
participating for, or on behalf of, a labor organization in
any phase of proceedings before the Authority, shall be au-
thorized official time for such purposes during regular work-
ing hours.

“8 7133. Subpenas

‘“(a) For the purpose of all hearings and investigations
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which the Authority or any member thereof, or the Panel,
or any member thereof, determines are necessary and proper
for the exercise of its powers under this chapter, the Au-
thority or the panel duly authorized agent or any member
thereof, or agency thereof shall at all reasonable times have
access to, for the purpose of examination and the right to
copy, any evidence of any person being investigated or
proceeded against that relates to any matter under investiga-
tion or in question. The Authority, any member thereof, or
its designee, or the Panel, or any member thereof (herein-
after referred to in this section as the ‘issuer’), may upon
application of any party forthwith issue to such party sub-
penas requiring the attendance and testimony of witnesses
or the production of any evidence in such proceeding or
investigation requested in such application. Within 5 days
after the service of a subpena on any individual or orga-
nization requiring the production of any evidence in the
possession or under the control of such individual or orga-
nization, such individual or organization may petition the
issuer to revoke, and the issuer shall revoke, such subpena
if in its opinion the evidence the production of which is
required does not relate to any matter under consideration,
or if in its opinion such subpena does not describe with suffi-
cient particularity the evidence the production of which is
required. The issuer, or any agent designated by the issuer
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for such purposes, may administer oaths and affirmations,
examine witnesses, and receive evidence.

“(b) In case of contumacy or refusal to obey a sub-
pena issued to any individual or organization, any district
court of the United States or the United States courts of any
territory or possession, within the jurisdiction of which the
inquiry is carried on or within the jurisdiction of which such
individual or organization guilty of contumacy or refusal to
obey is found or resides or transacts business, upon applica-
tion by the issuer shall have jurisdiction to issue to such in-
dividual or organization an order requiring such person to
appear before the issuer to produce evidence if so ordered,
or to give testimony touching the matter under considera-
tion. Any failure to obey such order of the court may be
punished by such court as a contempt thereof.

“(c) Witnesses summoned before the issuer shall be
paid the same fees and mileage that are paid witnesses in
the courts of the United States, and witnesses whose deposi-
tions are taken and the persons taking the same shall sever-
ally be entitled to the same fees as are paid for like services
in the courts of the United States.

“(d) No person shall be excused from attending and
testifying or from producing books, records, correspondence,

documents, or other evidence in obedience to the subpena of
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the Board, on the ground that the testimony or evidence re-
quired of him may tend to incriminate him or subject him
to. a penalty or forfeiture; but no individual shall be prose-
cuted or subjected to any penalty or forfeiture for or on ac-
count of any transaction, matter, or thing concerning which
he is compelled, after having claimed his privilege against
self-incrimination, to testify or produce evidence, except that
such individual so testifying shall not be exempt from prose-
cution and punishment for perjury committed in so testifying.

“(e) Any person who shall willfully resist, prevent,
impede, or interfere with any member of the Authority or
Panel or a member, agent, or agency thereof in the perform-
ance of duties pursuant to this chapter shall be punished
by a fine of not more than $5,000 or by imprisonment for
not more than one year, or both.
“8 7134. Compilation and publication of data

“(a) The Authority shall maintain a file of its proceed-
ings, copies of all available agreements and arbitration deci-
sions, and shall publish the texts of its decisions and the
actions taken by the Panel under section 7117 of this title.

“(b) All files maintained under subsection (a) of this
section shall be open to inspection and reproduction subject

to the provisions of section 552 of this title.
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“8 7135. Funding
“There are hereby authorized to be appropriated such
sums as are necessary to carry out the functions and purposes
of this chapter.
“8 7136. Issuance of regulations
“The Authority, the Federal Mediation and Conciliation
Service, and the Panel shall each prescribe rules and regula-
tions to carry out the provisions of this chapter applicable
to each of them, respectively. Unless otherwise specifically
provided in this chapter, the provisions of subchapter II of
chapter 5 of this title shall be applicable to the issuance,
revision, or repeal of any such rule or regulation.
“$ 7137. Continuation of existing laws, recognitions, agree-
ments, and procedures
“(a) Nothing contained in this chapter shall preclude—
“(1) the renewal or continuation of an exclusive
recognition, certification of a representative, or a law-
ful agreement between an agency and a representative
of its employees entered into before the effective date of
this chapter; or
“(2) the renewal, continuation, or initial according
of recognition for units of management officials or super-
visors represented by labor organizations which histori-
cally or traditionally represent management officials or

supervisors in private industry and which hold exclu-
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sive recognition for units of such officials or supervisors
in any agency on the effective date of this chapter.
“(b) Policies, regulations, and procedures established
under Executive Orders 10987, 11491, 11616, 11636, and
11838, or under the provision of any other Executive Order
in effect on the effective date of this chapter, shall remain in
full force and effect until revised or revoked by the President,
or unless superseded by specific provisions of this chapter
or by regulations issued pursuant to this chapter.
- “(c) All laws or parts of laws of the United States in-

“consistent with the provisions of this chapter are modified or

-Tepealed as necessary to remove such inconsistency, and this

chapter shall take precedence over all ordinances, rules, regu-

lations, or other enactments. Except as otherwise expressly

.provided herein, nothing contained in this chapter shall be

construed to deny or otherwise abridge any rights, privileges,
or benefits guaranteed by law to emplayees.”
SEC. 3. (a) So much of section 5596 (b) of title 5,
United States Code, as precedes paragraph (2) thereof is
amended to read as follows:

“(b) An employee of an agency who, on the basis of
a timely: appeal or an administrative determination (includ-

ing an unfair labor practice or a grievance decision), is found

- by appropriate authority under applicable law, regulation, or

agreement, to have been affected by an unjustified or unwar-
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1 ranted personnel action that has resulted in the withdrawal
2 or reduction of all or a part of the pay, allowances, or dif-
3 ferentials of the employee—

4 ““(1) is entitled, on correction of the personnel ac-

5 tion, to receive for the period for which the personnel

6 action was in effect—

7 “(A) an amount equal to all or any part of the

8 pay, allowances, or differentials, as applicable, that

9 the employee normally would have earned or re-
10 ceived during that period if the personnel action had
1 not occurred, less any amounts earned by him
IF through other employment during that period;
13 “(B) interest on the amount payable under
,/14 subparagraph (A) of this paragraph; and

15 “(C) reasonable attorneys’ fees and reasonable
16 costs and expenses of litigation related to the person-
17 nel action; and”.

18 (b) Section 5596 (b) of title 5, United States Code,
19 is amended by adding at the end thereof the following new
20 sentence:

21 “For the purpose of this subsection, ‘unfair labor practice’,
99 ‘grievance’, and ‘agreemerit’ have the same meanings as
93 when used in chapter 71 of this title, and ‘personnel action’
24 includes the omission or failure to take an action or confer

95 a benefit.”.
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SEC. 4. (a) Chapter 75 of title 5, United States Code,
is amended by redesignating subchapters III and IV as
subchapters IT and IIT, respectively, and by striking out
subchapters I and IT and inserting in lieu thereof the fol-
lowing:

“SUBCHAPTER I.—CAUSE AND PROCEDURE
“§ 7501. Definitions
“For the purpose of this subchapter—
“(1) ‘employee’ means—

“(A) an individual in the competitive service
who is serving under a permanent, indefinite, or
other nontemporary appointment and who has com-
pleted a probationary or trial period; or

“(B) a preference eligible in the excepted
service who has completed one year of current con-
tinuous employment in the same line of work in—

“(1) an Executive agency;
“(i) the government of the District of

Columbia;

“(iii) the United States Postal Service; or
“(iv) the Postal Rate Comrnission;

but does not include an individual whose appointment

is required to be confirmed by, or made with advice and

consent of, the Senate ; and

“(2) ‘adverse action’ means a removal, suspension
2
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for n.ore than 30 days, furlough without pay, or reduc-

tion in rank or pay.
“§ 7502. Cause

“An agency may take adverse action against an em-
ployee, or debar him for future employment, only for such
cause as will promote the efficiency of the service.
“8 7503. Procedure

“(a) An employee against whom adverse action is
proposed is entitled to—

“(1) at least 30 days’ advance written notice of
the action sought, except when such individual has
been indicted for a crime for which a sentence of im-
prisonment is imposed or there is reasonable cause to
believe such individual is guilty of a crime directly
related to his employment, stating the reasons therefor
in writing specifically and in detail ;

“(2) receive, at the time of the notice required
under paragraph (1), all statements, affidavits, investi-
gative reports, and all other evidence relevant to the
proposed action;

“(3) a hearing before a hearing examiner (who

shall be an attorney licensed to practice in at least one
State or territory of the United States) at which such

individual may be represented by counsel, present

evidence, and cross-examine witnesses;
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“(4) a copy of the verbatim transoript of the hear-
ing; and RIS '
~ “(5) a written decision"by“theiheﬁ.'rh}lg exXaminer
stating the findings of fact and conclusions of law upon
which the decision is based. * o
“(b) For purposes of subsection (a)— "
“(1) The hearing examiner shall, apon application
of any party to a hearing under subsection (a) (3),
issue subpenas requiring the attendance and testimony
of witnesses‘or the production‘bf”a,xiy evidence*in such
proceéding or investigation requested in ‘sich ‘applica-
tion. Within five days after the service of a subpena on a

person requiring the production of any evidende in the

% possession or- under the control of suéh “person, such

person miay petition the hearing examiner to revoke such’

subpena. The hearing examiner shall revoké such sub-

“pena if in hi§ or her opinion the evidence of which pro--

‘duction is required does not rela'te'to.:any matter under

investigatibn; or any matter in question in such proceed-
ings, or if in his or her opinion such subpena does not

describe with sufficient partieularity the evidence of

which produetion is reqliii'eil. The hearing examiner may

administer caths and affirmations; éxamine witnesses,

and receive evidence. Such attendanee of withesses and -

~'the production of such evidence may be required from
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1 any place in the United States or any teritqry or posses-

2 sion thereof, at any designated place of hearing.

3 “(2) In case of contumacy or refusa] to obey a sub-

4 pena issued to any person, any district court of the

5 United States or thé Upited States coyrts of any territory

6 or possession, or the Dijstrict Court for the j)jgtrict of

7 Columbia, within the jurisdiction of which the person

8  guilty of contumacy or refusal to obey is found or resides
9 .(_);' transacts business, shall upon application by the party
10 seeking compliance have jurisdiction to isgue such per-
11 son a_ﬁ arder ;jq(,lgi;'ing such person to appear before the
12 hearing examiner, or; if so ordered, to produce evidence
13 or to give testimony touching the matter under investi-
14 gation or in question. Any failure to obey such order of
15 the court may be punished by such court as a contempt
16 thereof.

17 “(c) The decision of the hearing examiner shall be
18 final o3 to findings of fact, except that an individusl sufer-
19 ing an adverse decision may bring an action jn the district
29 coust of the United States for .the district in which the in-
21  dividual resides, the district in which such adverse decision
22 was made, or in the District Court for the District of Colurp-
23 bia, for judicial review of the conclusions of law of such
24 decision.
25 “(d) The parties to the negotiated collective-bargain-
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ing agreement may agree to implement or substitute in
whole or in part the above procedure as part of a collec-
tive-bargaining agreement.

“(e) This section does not apply to the suspension or
removal of an employee under section 7532 of this title.”.

(b) The analysis of chapter 75 of title 5, United States
Code, is amended to read as follows:

“Chapter 75—~ADVERSE ACTIONS
“SUBCHAPTER I—CAUSE AND PROCEDURE

“sec.

“7501. Definitions.
“7502. Cause.
“7503. Procedure.

“SUBCHAPTER IL—HEARING EXAMINERS

llsec‘
«“7521. Removal.

“SUBCHAPTER IIL—NATIONAL SECURITY

::§(e5;1 Definitions.
7539, Suspension and removal.
“7533. Effect on other statutes.”.

Sec. 5. (a) Chapter 77 of title 5, United States Code,
is hereby repealed.

(b) The analysis for part ITI of such title is amended
by striking out the matter pertaining to chapter 77.

SEC. 6. (a) Subchapter IT of chapter 71 of title 5,
United States Code, is amended—

(1) by redesignating sections 7151, 7152, 7153,
and 7154 as sections 7201, 7202, 7203, and 7204,

respectively;
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(2) by striking out the subchapter heading and in-

serting in lieu thereof the following :

3 “Chapter 72.—ANTIDISCRIMINATION; RIGHT TO

4

PETITION CONGRESS

“SUBCHAPTER I.—ANTIDISCRIMINATiGN IN EMPLOYMENT

© 0 g9 o o
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. “1. Policies

17

“Sec.

“7201. Policy.’

“7202. Marital status.
%7208. Physical handicap.
%7204, Other prohibitions.

“SUBCHAPTER IL—EMPLOYEES’ RIGHT TO PETITION

CONGRESS
“See.

“7211. Employees’ right to petition Congress.”;

and

-(3) by adding at the end thereof the following new

subchapter:

“SUBCHAPTER II—EMPLOYEES’ RIGHT TO

PETITION CONGRESS

“87211. Employees’ right to petition Congress

“The-right of employees, individually or collectively, to

petition Congress er a Member of Congress, or to furnish

information to either House of Congress, or to a committee

or member thereof, may not be interfered with or denied.”.

Code, is amended by striking out— -

“Subpart F—EMPLOYEE. RELATIONS

and insefting in lieu thereof—

.+ *(b)- The analysis for part IIT of title 5, United States

7101”

“Subpart F.—LABOR MANAGEMENT RELATIONS, ETC.

«r1, Labor Management Relations.
«79, Antidiscrimination; Right to Petition Congress

7101
72017,
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(¢) (1) Section 2105 (c) (1) of title 5, United States
Code, is amended by striking out “and 7154” and inserting
in lieu thereof “and 7204”.

(2) Section 3302 (2) of title 5, United States Code, is
amended by striking out “7152, 7153” and inserting in lieu
thereof “7202,7203”.

(3) Sections 4540 (c), 7212 (a), and 9540 (c) of title
10, United States Code, are each amended by striking out
“7154 of title 5” and inserting in lieu thereof “7204 of
title 5. -

(4) Section 410 (b) (1) of title 39, United States Code,
is amended by striking out “chapters 71 (employee poli-
cies) ” and inserting in lieu thereof the following: “chapters
72 (antidiscrimination; right to petition Congress)”.

(5) Section 1002 (g) of title 39, United States Code,
is amended by striking out “‘section 7102 of title 5” and
inserting in lieu thereof “section 7211 of title 5”.

SEc. 7. (a) Section 5315 of title 5, United States
Code, is amended by adding at the end thereof the following
clause:

“(105) Chairman, Federal Labor Relations Authority.”.

(b) Section 5316 of such title is amended by adding at
the end thereof the following clause:

“(137) Members, Federal Labor Relations Authority
(2), and its General Counsel.”.




> W DN b

© o X O o

10
11
12
13
14
15
15
17

182

- 82

8&0. 8. 1 dny provision of this Act (or the arendments
iiade thersby), or the applicition of siich provisioti to any
person or circumstance, shall be héld itivalid, thie femainder
of this Act (and thé amendineiils made thereby) or the
application of such provision fo persons of ciféaiiistantes
other than those as to which it is held itivalid, shall siot be
affdcted thereby.

Biec. b. (a Bxoépt as provided in subsection (b) of this
§dction, the dmiendriénts inade by this Act shall take effect on
the first day of the first calendar month beginning nioié than
190 days after (1) thé date of the enactment of this Act; or
{2) oh Ockober 1, 1977, whicheVet date is later,

(b} Seéctions 7104, 7105 (other than subsections (X)
and {g) theveof) , anid 7136 of title 5, United Btates Code, as
‘enacted By séction 2 of this Act, shall take effect (1) on the
daté of the etiactment of this Act; or (2) on Octobet 1, 1977,

whichever date is later.
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IN THE HOUSE OF REPRESENTATIVES

JaNUarY 10,1977

Mr. Forp of Michigan (for himself, Mr. SoLarz, Mrs. SCHROEDER, and Mr. Em-
BERG) introduced the following bill; which was referred to the Committee
on Post Office and Civil Service

A BILL

To establish a Federal Employee Labor Relations Board to
regulate Federal labor-management relations, and for other
purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

SHORT TITLE

T O R CI =

That this Act may be cited as the “Federal Employees Labor
Relations Act of 1977”.

DECLARATION OF PURPOSE AND POLICY

(=2] (]

Sec. 2. (a) Experience in both private and public em-
8 ployment indicates that the statutory protection of the right
9 of employees to organize and bargain collectively safeguards

10 the public interest and contributes to the effective conduct of

50-952 0 79 1y
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public business. Such protection facilitates and encourages -
the amicable settlement of disputes between employees and
their employers involving terms and conditions of employ-
ment and other matters of mutual concern. Therefore, labor
organizations and collective bargaining in the Federal serv-
ice are in the public interest. It is the purpose of this Act,
to prescribe certain rights and obligations of the employees
of the Federal Government and to establish procedures which
are designed to meet the special requirements and needs of
the Federal Government.

(b) It is the policy of this Act that employees of the
Federal Government shall have, and shall be protected in
the exercise of the right, freely and without fear of penalty
or reprisal to form, join, and assist any labor organization,
including the right to participate in the management of
any such organization and act for the organization in
the capacity of an organization representative, including
presentation of its views to officials of the executive
branch of the Government, the Congress, or other appro-
priate authority; and to bargain collectively over the terms
and conditions of employment and other matters of mutual
concern relating thereto through representatives of their own
choosing and to engage in other activities, individually or
in concert, for the purpose of establishing, maintaining, and

improving terms and conditions of employment and other
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matters of mutual concern relating thereto. The head of each
Government department, agency, activity, organization, or
function (hereinafter in this Act referred to as “agency”)
shall take such action -as may be required to carry out the
purpose of this Act and assure that no improper interference,
restraint, coercion, or discrimination is practiced to discourage
membership in any labor organization.
DEFINITIONS

SEC. 3. As used in this Act—

(a) The term “person” includes one or more individuals,
labor organizations, or agencies of the United States Govern-
ment.

(b) The term “employee” means any individual em-
ployed (1) as a civilian in the military departments as de-
fined in section 102 of title 5, United States Code, (2) in
executive agencies as defined in section 105 of title 5, United
States Code (including employees who are paid from non-
appropriated funds), (3) in those units of the District of
Columbia having positions in the competitive service, (4) in
those units of the legislative and judicial branches of the
Federal Government having positions in the competitive
service, (5) in the Library of Congress, (6) in the Govern-
ment Printing Office, and (7) by the Governors of the Fed-
eral Reserve System, but excluding the United States Postal

Service. The term shall not be limited to the employees of a
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particular agency, and shall include any person whose work
has ceased as a consequence of, or in connection with, any
unlawful act as defined in section 10 of this Act.

(c) The term “agency’” means any department, agency,
bureau, activity, or organization of the United States Gov-
ernment which employs employees as defined in subsection:
(b) of this section, or any person acting as an agent thereof.

(d) The term “labor organization” means any national
or international union, federation, council, or department, or
any affiliate thereof, composed in whole or in part of em-
ployees of the United States Government, in which em-
ployees participate and pay dues, and which exists for the
primary purpose of dealing with agencies concerning griev-
ances, labor disputes, wages, rates of pay, hours of employ-
ment, or conditions of work, but shall not include (1) any
organization whose basic purpose is purely social, fraternal,
professional, or limited to special interest objectives which
are only incidentally related to terms and conditions of
employment, (2) any organization which by ritualistic prac-
tice, constitution, or bylaws prescription, by tacit agreement
among its members or otherwise, denies membership because
of race, color, religion, national origin, sex, age, or prefer-
ential or nonpreferential civil service status, or (3) any
organization sponsored or assisted by a department, agency,

activity, organization, or facility of the Federal Government.
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(e) The term “exclusive representative” includes any
employee organization which has been—
(1) selected or designated pursuant to the provi-
sions of section 6 of this Act as the representative of the
employees in an appropriate collective bargaining unit;
or
(2) recognized by an agency prior to the effective
date of this Act as the exclusive representative of the
employees in an appropriate collective bargaining unit.
(f) The term ‘“‘supervisor” includes any employee hav-
ing authority in the interest of an employer to hire, direct;
assign, promote, reward, transfer, layoff, recall, suspend,
discipline, or discharge other employees, or to adjust their
grievances, or to effectively recommend such action if in
connection with the foregoing the exercise of such authority
is not merely routine or clerical in nature but calls for the
consistent exercise of independent judgment: Provided, That
with respect to firefighters, the term “supervisor” shall in-
clude only those employees who perform a preponderance of
the above-specified acts of authority.

(g) The term “professional” includes any employee
whose work—

(1) is predominantly intellectual and varied in

character;
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(2) requires the consistent exercise of independent
judgment;

(3) requires knowledge of an advanced nature in a
field of learning customarily acquired by specialized
study in an institution of higher education or its equiv-
alent; and

(4) 1is of such character that the output or result
accomplished cannot be standardized in relation to a
given period of time.

(h) The term “public safety officer” includes any em-

ployee engaged in—

(1) the enforcement of the criminal laws, includ-
ing highway patrol;

(2) a correctional program, facility, or institution
where the activity is potentially dangerous because of
contact with criminal suspects, defendants, prisoners,
probationers, or parolees; or

(3) a court having criminal or juvenile delinquent
jurisdiction where the activity is potentially dangerous
because of contact with criminal suspects, defendants,
prisoners, probationers, or parolees.

(i) The term “firefighter”” includes any employee en-

gaged in the performance of work directly connected with
the control and extinguishment of fires or the maintenance

and use of firefighting apparatus and equipment.
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(j) The term “educational employee” includes any em-
ployee of a school system, college, or university who—
(1) has regular contact with students;
(2) participates in the development, implementa-
tion, or evaluation of an educational program; or
(3) is otherwise involved in the teaching-learning
process.

(k) The term “Board” means the Federal Employees
Labor Relations Board established by section 4 of this Act.

(I) The term “Service” means the Federal Mediation
and Conciliation Service established by chapter 29 of title
172, United States Code.

(m) The term “collective bargaining” or ‘“bargaining”
means the performance of the mutual obligation of the rep-
resentatives of the agency and the exclusive representative
to meet at reasonable times, in light of the budget marking
process and other relevant factors, and to confer, consult, and
bargain in a good-faith effort to reach agreement with respect
to the terms and conditions of employment and other matters
of mutual concern relating thereto, and to execute, if re-
quested by either party, a written document incorporating
any agreements reached, but such obligation does not compel
“either party, to agree to a proposal or to make a concession.
The duty to negotiate shall extend to matters which are or

may be the subject of a statute, or regulation and if legisla-
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tive action is necessary to implement any agreement reached,
shall include the obligation of the agency to submit such
agreement to the appropriate governmental body for action.
The agency may not make or apply rules or regulations which
restrict the scope of collective bargaining permitted by this
Act or which are in conflict with any agreement negotiated
under this Act.

(n) The term “labor dispute” means any controversy
concerning terms, tenure, and conditions of employment or
other matters of mutual concern relating thereto, or concern-
ing the representation of employees for the purpose of col-
lective bargainiilg, regardless of whether the disputants stand
in the proximate relation of agency and employee.

(o) In determining whether any person is acting as an
“agent” of another person so as to make such other person

responsible for his acts, the question of whether the specific

- acts performed were actually authorized or subsequently

ratified shall not be controlling.

(p) The term “conditions of employment” includes, but
is not limited to, such matters as working conditions and en-
vironment, pay practices, fringe benefits, work hours and
schedules, overtime, work procedures, automation, safety,
transfers, job classifications, details, promotion procedures,
seniority, assignments and reassignments, reduction in force,

job security, contracting out, use of military personnel, dis-
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ciplinary actions and appeals, training, mcthods of adjust-
ing grievances, granting of leave, union security, travel and
per diem, and such other matters as may be specified by
agreement negotiated pursuant to this Act.

(q) The term “grievance” means any complaint by an
employee or by a labor organization concerning any aspect
of the employment relationship with an agency as well as
any complaint concerning the effect, interpretation, or claim
of breach of a collective-bargaining agreement, and any
claimed violation, misinterpretation, or misapplication of
any law, rule, or regulation governing conditions of employ-
ment.

(r) The term “management official” means any em-
ployee in a position which presents a conflict of interest, or
potential conflict of interest, between an agency and em-
ployees or who formulates, determines, or effectuates an
agency’s policies and who has discretion in the performance
of his job: Provided, That such discretion involves tlre power
to modify the employer’s established policies.

FEDERAL EMPLOYEES LABOR RELATIONS BOARD

Sec. 4. (a) There is hereby created the “Federal Em--
ployees Labor Relations Board”, which shall consist of five
members who shall be appointed by the President by and

with the advice and consent of the Senate. One of the origi-
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nal members shall be appointed for a term of one year, one
for a term of two years, one for a termlof three years, one
for a term of four years, and one for a term of five years.
Their successors shall be appointed for terms of five years
each, except thét any person chosen to fill a vacancy shall
be appointed only for the unexpired term of the member
whom he succeeds. Board members shall be eligible for
reappointment. The President shall designate one member
to serve as Chairman of the Board. Any member of the
Board may be removed by the President, upon notice and
hearing, for neglect of duty or malfeasance in office, but for
no other cause.

(b) A vacancy in the Board shall not impair the right
of the remaining members to exercise all the powers of the
Board, and three members of the Board shall, at all times,
constitute a quorum. The Board shall have an official seal
which shall be judicially noticed.

(c) Members of the Board shall not engage in any other
business, vocation, or employment. The Chairman of the
Board shall receive an additional $1,500 a year. The Board
shall appoint an Executive Director and may appoint regional
directors, attorneys, mediators, factfinders, and such other
persons as it may from time to time find necessary for the
proper performance of its functions and as may from time

to time be appropriated for by the Congress. Attorneys ap- -
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pointed under this section may, at the direction of the Board,
appear for and represent the Board in any case in court. At-
torneys employed by the Board may not be employed for
the purpose of reviewing transcripts of hearings or prepar-
ing drafts of opinions except that any attorney employed
for assignment as a legal assistant to any Board member
may for such Board member review such transcripts and pre-
pare such drafts. No trial examiner’s report shall be reviewed,
either before or after its publication, by any person other
than a member of the Board or his legal assistant, and no
trial examiner shall advise or consult with the Board with
respect to exceptions taken to his findings, ruling, or recom-
mendations.

(d) There shall be a General Counsel of the Board who
shall be appointed by the President by and with the advice
and consent of the Senate for a term of five years. The Gen-
eral Counsel shall be authorized to investigate alleged viola-
tions of the Act, to file and prosecute complaints filed under
the Act, to intervene before the Board in unlawful act pro-
ceedings brought under section 11 of the Act, and to exercise
such other powers as the Board may prescribe. If a vacancy
occurs in the Office of General Counsel, the President shall
promptly designate an Acting General Counsel and shall sub-
mit a nomination for a replacement to Congress within forty

days after the vacancy has occurred, unless Congress shall
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have adjourned before the expiration of said forty-day period,
in which event the President shall submit a nomination not
later than ten days after Congress reconvenes.

(e) All of the expenses of the Board, including all neces-
sary traveling and subsistence expenses outside the District
of Columbia incurred by the members, employees, or agents
of the Board under its orders, shall be allowed and paid on
the presentation of itemized vouchers therefor approved
by the Board or by any individual it designates for that
purpose.

(f) The principal office of the Board shall be in the Dis-
trict of Columbia, but it may meet and exercise any or all of
its powers at any other place, and may establish and operate
State and regional offices. The Board may, by one or more
of its members or by such agents as it may designate, pros-
ecute any inquiry necessary to its functions in any part of
the United States. A member who participates in such an
inquiry shall not be disqualified from subsequently partici-
pating in a decision of the Board in the same case.

(g) The Board is authorized to issue, amend, and
rescind, in the manner prescribed by subchapter IT of chapter
5 of title 5, United States Code, such rules and regulations
as may be necessary to carry out the provisions of this Act
and is expressly empowered and directed to prevent any

person from engaging in conduct in violation of this Act. In
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order to carry out its functions under this Act, the Board
is authorized to hold hearings, subpena witnesses, administer
oaths, and take the testimony or deposition of any person
under oath, and in connection therewith, to issue subpenas
requiring the production and examination of any books or
papers, including those of the Federal Government, relating
to any matter pending before it and to take such other action
as may be necessary.

(b) (1) Section 5314 of title 5, United States Code, is
amended by adding at the end thereof the following new
paragraph:

‘“(54) Chairman, Federal Employees Labor Rela-
tions Board.”.

(2) Section 5415 of title 5, United States Code, is
amended by adding at the end thereof the following new
paragraph :

“(92) Members, Federal Employees Labor Rela-
tions Board.”.
RIGHTS OF EMPLOYEES AND EMPLOYEE ORGANIZATIONS

Sec. 5. (a) Employees shall have the right to form,
join, or assist labor organizations, to participate in collective
bargaining with employers through representatives of their
own choosing and to engage in other activities, individually

or in concert, for the purpose of establishing, maintaining, or
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(b) Labor organizations shall have—

(1) access at reasonable times to areas in which em-
ployees work, the right to use the employer’s bulletin
boards, mailboxes, and other communication media, sub-
ject to reasonable regulation, and the right to use the
employer’s facilities at reasonable times for the purpose
of meetings concerned with the exercise of the rights
guaranteed by this Act: Provided, That if an exclusive
representative has been recognized, an employer shall
deny such access and usage to any labor organization
other than such representative until such time as a lawful
and timely challenge to the majority status of the rep-
resentative is raised pursuant to the provisions of section
6 of this Act; and

(2) the right to have deducted from the salary of
employees, upon receipt of an appropriate authorization
form which shall not be irrevocable for a period of more
than one year, an amount equal to the fees and dues
required for membership: Provided, That if an exclusive
representative has been recognized, an employer shall
deny such deduction to any labor organization other than
such representative; and

(3) the right to be represented at discussions be-
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tween the agency and employees or employee represent-

atives concerning grievances, potential grievances, per-

sonnel policies and practices, or other matters affecting
working conditions of employees in the unit: Provided,

That if an exclusive representative has been recognized,

an employer shall grant access solely to representatives

of such exclusive representa,tiv\e.

(c) If an exclusive representative has been recognized
for the employees in an appropriate collective bargaining
unit, each employee in such unit who is not a member of the
recognized organization shall be required, as a condition of
continued employment, to pay to such organization for the
period that it is the exclusive representative, an amount equal
to the dues, fees, and assessments that a member is charged.
Such payments shall be made in accordance with rules and
regulations prescribed for such purpose by the Commission.
REPRESENTATIVES AND COLLECTIVE-BARGAINING UNITS

Sec. 6. (a) The labor organization designated or se-
lected for the purpose of collective bargaining by the majority
of the employees in an appropriate collective-bargaining unit
shall be the exclusive representative of all the employees in
such unit for such purpose, and an agency shall not bargain
in regard to matters covered by this Act with any employee,
group of employees, or other labor organization: Provided,

That nothing contained in this subsection shall prevent em-
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ployees, individually or as a group, from presenting com-
plaints informally to an agency, and from having such com-
plaints adjusted without the intervention of the exclusive
representative for the collective-bargaining unit of which they
are a part, as long as such representative is given an oppor-
tunity to be present at said adjustment and to make its views
known and as long as the adjustment is not inconsistent with
the terms of an agreement between the agency and the
exclusive representative which is then in effect: And pro-
vided further, That such employee or employees shall not
be represented by an officer or agent of any labor organiza-
tion other than the exclusive representative.

(b) Any labor organization may file a request for rec-
ognition as the exclusive representative under subsection
(a) of this section with an agency and the Board. Such
request shall allege that a majority of the employees in an
appropriate collective-bargaining unit wish to be represented
for the purpose of collective bargaining by such organiza-
tion, shall describe the gr(iuping of jobs or positions which
constitute the unit claimed to be appropriate, shall be sup-
ported by credible evidence demonstrating that a majority’,
of the employees in the appropriate unit desire the organiza-
tion requesting recognition as their evclusive representative,
and shall indicate the name, address, and tclephone number

of any other interested labor organization, if known to the

t
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requesting organization. The employer shall, at the direction
of the Board, post a copy of such request on a bulletin board
at each facility in which members of the unit claimed to
be appropriate are employed. The request shall remain posted
for a period of twenty-one days from the date on which the
Board directs that it be posted. The Board shall maintain
a public docket of all requests filed under this section. Such
docket shall contain a copy of the request but shall not include
any accompanying evidence of support. The request shall
remain on the public docket until the case is closed.

Such request for recognition shall be granted by the
agency unless—

(1) the agency has a good-faith doubt as to
the accuracy or validity of the evidence demonstrating
majority support in an appropriate unit or as to the
appropriateness of the claimed unit; or

(2) there is currently in effect a lawful written col-
lective-bargaining agreement between the agenéy and
another labor organization covering any employees in- -
cluded in the unit described in the request for recogni-
tion ; or

(3) within the previous twelve months another
labor organization has been lawfully recognized or certi-

fied as described in the request for recognition; or
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' (4) the Board has, within the previous twelve
months, conducted a secret ballot election involving any
employees included in the unit described in the request
for recognition in which a majority of the valid ballots
cast chose not to be represented by any labor organiza-
tion: Provided, That an agency shall not grant a request
for recognition filed pursuant to this subsection but shall
refer the matter to the Board pursuant to subsection (c)
(2) below if another labor organization files with the
employer a competing request for recognition within
twenty-one days after the posting of notice of the original
request, which competing request is supported by credi-
ble evidence demonstrating that at least 10 per centum of
the employees in the appropriate collective-bargaining
unit desire such organization as their exclusive repre-

sentative.
A labor organization that is granted recognition pursuant to
this subsection shall file a written notice to that effect with
the Board within ten days after being granted such recogni-
tion. Such notice shall be kept in the public docket main-
tained by the Board for a period of twenty-one days during
which period a petition may be filed with the Board by an-
other labor organization, in accordance with rules and regula-
tions prescribed by the Board for such filing, challenging, and

recognition. If the recognition is not challenged during the



[V

(3.}

10
11
12

13
14

15
16
17
18
19
20
21
22

24
25

201

19
twenty-one-day period, or if it is challenged but the chal-
lenge is not sustained, the recognition shall become final and
the case shall be closed. The labor organization shall there-
after be eligible for certification by the Board pursuant to
subsection (3) (e) of this section.

(¢) A petition may be filed with the Board in accord-
ance with rules and regulations prescribed by it for such filing,
asking it to investigate and decide the question of whether
employees have selected or designated an exclusive repre-
sentative under subsection (a) of this section by—

(1) a labor organization alleging that a substantial
number of the employees in an appropriate collective-
bargaining unit wish to be represented for the purpose
of collective bargaining by such organization, which peti-
tion shall describe the grouping of jobs or positions which
constitute the unit claimed to be apprepriate, shall be sup-
ported by credible evidence demonstrating the claimed
employee support, and shall indicate the name, address,
and telephone number of any other interested employee
organization, if known to the requesting organization.
The agency shall, at the direction of the Board, post a
copy of such request on a bulletin board at each facility in
which members of the unit claimed to be appropriate are
employed. The request shall remain posted for a period

of twenty-one days from the date on which the Board
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directs that it be posted. The Board shall maintain a
public docket of all requests filed under this section. Such
docket shall contain a copy of the request but shall not
include any accompanying evidence of support. The re-
quest shall remain on the public docket until the case
is closed;

(2) an agency alleging that it has received a request
for exclusive recognition from one or more labor organi-
zations; or

(8) by one or more employees in an appropriate
collective-bargaining unit asserting that the employees
in an appropriate unit no longer desire a particular labor
organization as their exclusive representative: Provided,
That such petition is supported by signed statements to
that effect from at least 30 per centum of the employees
in the appropriate collective-bargaining unit.

(d) Upon receipt of such a petition, the Board or its
agents shall conduct such inquiries and investigations or hold
such hearings as it shall deem necessary in order to decide
the question raised by the petition. The Board’s determina-
tion may be based upon the evidence adduced in such inquir- ‘
ies, investigations, or hearings as it or its agents shall make
or hold, or upon the results of a secret ballot election as it
shall direct and conduct if deemed necessary: Provided, That

no labor organization shall appear on a ballot unless it sub-
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mits credible evidence demonstrating that at least 10 per
centum of the employees in the appropriate collective-bar-
gaining unit desire it as their exclusive representative: Pro-
vided further, That whenever one or more additional labor
organizations has filed timely request to intervene in the pro-
ceedings, which request is supported by credible evidence
demonstrating that at least 10 per centum of the employees
in the appropriate collective-bargaining unit desire it as their
exclusive representative, the Board shall direct an election
by secret ballot and shall certify the results thereof: And
provided further, That the Board shall dismiss without de-
termining the questions raised therein, any petition filed

pursuant to subsection (c) of this section if—
(1) the petition is filed pursuant to subsection (c)
(1) and is not supported by credible evidence demon-
strating that at least 30 per centum of the employees in
the collective-bargaining unit described therein wish to
be represented for the purpose of collective bargaining

by the organization seeking recognition; or
(i1) there is currently in effect a lawful written col-
lective-bargaining agreement letween such employer
and an employee organization other than the petitioner
covering any employees included in the unit described
in the petition, unless such agreement has been in effect

for more than three years, or unless the request for rec-
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ognition is filed less than sixty days prior to the expira-
tion date of such agreement or such greater number of
days prior to said expiration date as the Board may
determine is reasonable because of the budgetmaking
procedure of the agency; or

(ii) within the previous twelve months an em-
ployee organization other than the petitioner, or other
than the employee organization challenged if the petition
is filed pursuant to subsection (c) (3), has been lawfully
recognized or certified as the exclusive representative of
any employees included in the unit described in the
petition; or

(iv) the Board has, within the previous twelve
months, conducted a secret ballot election involving any
employees of the valid ballot cast chose not to be repre-
sented by any labor organization.

(e) The Board shall certify a labor organization as the

exclusive representative of the employee in an appropriate
collective-bargaining unit if—
. (1) the organization receives a majority of the

> valid ballots cast in an election conducted pursuant to

subsection (d) of this section; or
(2) the Board determines, as provided in subsection
(d) of this section, without an election that the orga-

nization represents an uncoerced majority of the em-



10
11
12

13
14

15
16
17
18
19
20
21
22

2 .

w

25

205

23
ployees in such unit and that such majority status was
achieved without the benefit of unlawful agency assist-
ance as defined in section 10 (a) of this Act or that the
organization would represent such an uncoerced majority
if the agency had not engaged in unlawful acts as defined
in section 10 (a) of this Act; or

(3) upon the request of a labor organization that

has been recognized by an agency pursuant to subsec-
tion (b) of this section, the Board is satisfied that the
organization represents an uncoerced majority of em-
ployees in such unit and that such majority status was
achieved without the benefit of this Act.

(f) In each case where the appropriateness: of the

claimed unit is in issue, the Board shall decide whether in
order to insure employees the fullest freedom in exercising
the rights guaranteed under this Act, the unit to be estab-
lished will be on an agency, plant, or installation, functional,
or other basis which will insure a clear and identifiable com-
munity, of interest among all the employees concerned, and
will promote effective dealings and efficiency of agency op-

erations: Provided, That—

(1) except in regard to firefighters and educational

4. employees and public safety officers, a unit shall not be

considered appropriate if it includes both supervisors and

nonsupervisors; in regard to firefighters a unit that in-
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eludes both supervisors and nonsupervisors may be con-
sidered appropriate; and in regard to educational em-
ployees and public safety officers, a unit that includes
both supervisors and nonsupervisors may be considered
appropriate if a majority of the employees in each cate-
gory indicate by vote or other credible evidence that
they desire to be included in such unit; and

(2) a unit including managerial employees shall
not be considered appropriate ;

(3) a unit including both professional and non-
professionals shall not be appropriate unless a majority
of the employees in each category indicate by vote or
other credible evidence that they desire to be included in
such unit; and

(4) a unit including an employee engaged in Fed-
eral personnel work in other than a purely clerical
capacity.

(g) Nothing in this section shall be construed to pro-
hibit the waiving of hearings by stipulation for the purpose
of a consent election in conformity with regulations and rules
or decisions of the Board.

(h) Notwithstanding any other provisions of this sec-
tion or this Act or any exclusive recognition which is less
than national in scope, exclusive recognition for an agency

shall be accorded on a national basis to a labor organiza-
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tion which has been determined to be entitled to such

recognition in accordance with subsections (e) and (f) of

this section and such national exclusive recognition shall
supersede all recognitions within the unit of national exclu-
sive recognition.

(i) A determination by the Board that a labor organiza-
tion has been selected as the exclusive representative for the
employees in an appropriate unit shall not be subject to
judicial review or other collateral attack.

IMPASSE IN COLLECTIVE BARGAINING OVER THE TERMS
AND CONDITIONS OF EMPLOYMENT AND OTHER MAT-
TERS OF MUTUAL CONCERN RELATING THERETO
SEc. 7. (a) Either an agency or an exclusive representa-

tive may declare that an impasse has been reached between

them in collective bargaining over the terms and conditions
of employment and other matters of mutual concern relating
thereto, and may request the Service to appoint a mediator
for the purpose of assisting them in reconciling their differ-
ences and resolving the controversy on terms which are

mutually acceptable. If the Service determines that an im-

passe exists, it shall, in no event later than five days after the

receipt of a request, appoint a mediator in accordance with
rules and regulations for such appointment prescribed by
the Service. The Service may, on its own volition, declare

impasse has been reached in collective bargaining over the
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terms and conditions of employment and other matters of
mutual concern relating thereto and appoint a mediator. The
mediator shall meet with the parties or their representatives,

v

or both, forthwith, either jointly or separately, and shall take

~

such other steps as he may deem appropriate in order to
persuade the parties to resolve their differences and effect a
mutually acceptable agreement: Provided, That the mediator
shall not, without the consent of both parties, make findings
of fact. The services of the mediator, including, if any, per
diem expenses, shall be provided by the Service without cost
to the parties. Nothing in this subsection shall be construed
to prevent the parties from mutually agreeing upon their
own mediation procedure and in the event of such agree-
ment, the Service shall not appoint its own mediator unless
failure to do so would be inconsistent with the effectuation
of the purpose and policy of this Act.

(b) If the mediator is unable to effect settlement of
the controversy within fifteen days after his appointment,
either party may, by written notification to the other, re-
quest that their differences be submittted to factfinding with
recommendations. Such recommendations shall be advisory
only, unless within five days after giving or receiving the
afo'resaid written request, the exclusive representative notifies
the agency, in writing, that it desires the recommendations

of the factfinder to be binding. Within ten days after receipt



o

10
11
12
13
14
15
16
17
18
19
20
21

22

209

27

of the aforesaid written request for factfinding, the parties
shall select a person to serve as factfinder and obtain a com-
mitment from said person to serve. If they are unable to
agree upon a factfinder or to obtain such a commitment
within said time, either party may request the Service to
designate a factfinder. The Service shall, within five days
after receipt of such request, designate a factfinder in ac-
cordance with rules and regulations for such designation
prescribed by the Service. The factfinder so designated shall
not, without the consent of both parties, be the same person
who was appointed mediator pursuant to subsection (a) of
this section. .

The factfinder shall, within ten days after his appoint-
ment, meet with the parties or their representatives, or both,
forthwith, either jointly or separately, and may make in-
quiries and investigations, hold hearings, and take such other
steps as he may deem appropriate. For the purpose of such
hearings, investigations, and inquiries, the factfinder shall
have the power to issue subpenas requiring the attendance
and testimony of witnesses and the production of evidence.
The several departments, commissions, divisions, authorities,
boards, bureaus, agencies, and officers of the United States
shall furnish the factfinder, upon his request, with all records,
papers, and -information in their possession relating to any

matter under investigation by or in issue before the factfinder.
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If the dispute is not settled within thirty days after his
appointment, the factfinder shall make findings of fact and
recommend terms of settlement, which recommendations shall
be advisory only, unless the exclusive representative has pre-
viously notified the agency that such recommendations are to
be binding in which case they shall be binding.

(¢) If the recommendations of the factfinder are
binding—

(1) the exclusive representative shall be prohibited
from engaging and employees shall be Ii)rohibited from
participating in a strike for the purpose of resolving a
dispute which has been submitted to the factfinder and in
regard to which he has recommended terms of settle-
ment and nothing contained in this Act or in any other
law of the United States shall prevent a court from
granting a restraining order or temporary or permanent
injunction in a case involving a strike for such purpose;
and

(2) the parties shall comply with the recommenda-
tions of the factfinder: Provided, That if the employer
does not have the legal authority to comply with such
recommendations or any part thereof, it shall take such
actions as may be necessary to enable it to comply, in-
eluding the submission of requests to appropriate legis-

lative bodies.
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(d) If the recommendations of the factfinder ar'e ad-
visory only, they shall, together with the findings of fact,
be submitted in writing to the parties and the Service
privately before they are made public. Either the Service,
the factfinder, the agency, or the exclusive representative
may make such findings and recommendations public if
the dispute is not settled within ten days after their receipt
from the factfinder.

(e) The costs for the services of the factfinder, includ-
ing, if any, per diem expenses and actual and necessary
travel and subsistence expenses, and any other mutually
incurred costs, shall be borne equally by the agency and
the exclusive representati-ve. Any individually incurred
costs shall be borne by the party incurring them.

DISPUTES OVER THE INTERPRETATION OR APPLICATION
OF AGREEMENTS

SEc. 8. (a) An agency and an exclusive representative
who enter into an agreement covering terms and conditions
of employment and other matters of mutual concern relat-
ing thereto shall include in such agreement procedures for
binding arbitration of grievances, including questions of
arbitrability. Such negotiated grievance procedures shall be
the exclusive procedures available to bargaining unit em-
ployees for the settlement of grievances. Such procedures

shall include, but shall not be restricted to, procedures that:
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(1) assure a labor organization the right in its own
behalf or on behalf of any employee in the unit the
right to present and process grievances ;

(2) include fixed and reasonable time limits for a
decision at each grievance step; and

(3) include the right to call, question, and cross-
examine witnesses.

(b) Where a party to such agreement is aggrieved by
the failure, neglect, or refusal of the other party to proceed
to arbitration pursuant to the procedure provided therefor
in such agreement, such aggrieved party may file a com-
plaint in the appropriate district court of the United States
or the appropriate court of the affected State, territory, or
possession of the United States for a summary action without
jury seeking an order directing that the arbitration proceed
pursuant to the procedures provided therefor in such
agreement.

(¢) Unless the award of the arbitrator is deficient
because— -

(1) it was procured by corruption, fraud, or other
misconduct;

(2) of partiality of the arbitrator; or

(3) the arbitrator exceeded his powers or so im-
perfectly executed them that a final and definite award

upon the subject matter was not made, such award shall
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be final and binding upon the parties and may be en-

forced by the appropriate district court of the United

States or the appropriate court of the affected State, terri-

tory, or possession of the United States.

STRIKES

SEc. 9. (a) Except as otherwise expressly provided in
subsections (b) and (c¢) of this section and in subsection (c)
of section 7, nothing in this Act or in any other law or en-
actment of the United States, or of any State, territory, or
possession of the United States, or any political subdivision
thereof, shall be construed to interfere with, impede, or
dimmish the right of an exclusive representative to engage
or of an employee to participate in a strike arising out of or in
connection with a labor dispute.

(b) A restraining order or temporary or permanent in-
junction may be granted in a case involviﬂg a strike by an
exclusive representative arising out of or in connection with
a labor dispute, only on the basis of findings of fact made by
the appropriate district court of the United States after due
notice and hearing prior to the issuancé of such restraining
order or injunction that—

(1) the commencement or continuance of such
strike poses a clear and present danger to the public
health or safety which in light of all relevant circum-

stances it is in the best public interest to prevent:
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Provided, That any restraining ‘order or injunction

issued by a court for this reason shall indicate the

specific act or acts which the representative has failed
to perform and shall remain in effect only until said act
or acts shall have been performed.

(¢) Nothing contained in this Act shall prevent a court
from granting a restraining order or temporary or permanent
injunction in a case involving a strike in violation of any
lawful provision of an agreement covering terms and condi-
tions of employment and other matters of mutual concern
relating thereto.

UNLAWFUL ACTS

SEc. 10. (a) It shall be unlawful for an employer to—

(1) impose or threaten to impose reprisals on any
employee, discriminate or threaten to discriminate
against any employee or otherwise interfere with, re-
strain, or coerce any employec because of his exercise of
rights guaranteed by this Act;

(2) dominate, interfere with, or assist in the forma-
tion or administration of any employee organization,
except that the agency may furnish customary and rou-
tine services and facilities; or

(3) encourage or discourage membership in any
employee organization by discrimination in regard to

hire, tenure of employment, or any term or condition of
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employment: Provided, That nothing contained in this
subsection shall prevent an employer from requiring, as
a condition of continued employment, payment to an ex-
clusive representative pursuant to section 5(¢) and
section 5 (d) of this Act, respectively: Provided further,

That no employer shall justify any discrinination against
Yy g

any employee for nonmembership in any cmployee or- -

ganization if he has reasonable grounds for believing
such membership was:
(1) not available to the employee on the same
terms and conditions generally applicable to other
members; or
(ii) denied or terminated for reasons other than
the failure of the employee to tender the dues, fees,
and assessments uniformly required as a condition
of acquiring or retaining membership; or
(4) discipline or otherwise diseriminate against an
employce because he has filed a complaint, affidavit,
petition, or given any information or testimony under
this Act;

(5) deny to any labor organization the rights guar-
anteed to it by this Act;

(6) refuse or fail to bargain in good faith with an
exclusive representative if requested to do so; or

(7) fail to comply with any provision of this Act.

50-952 0 - 79 - 16
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(b) It shall be unlawful for a labor organization to—

(1) restrain or coerce any employee in the exercise
of the rights guaranteed to him by this Act: Provided,
That this subsection shall not impair the right of a lahor
organization to prescribe its own rules with respect to
the acquisition or retention of membership therein;

(2) restrain or coerce an employer in the selection
of its representative for the purpose of collective bar-
gaining or the adjustment of grievances;

(3) discriminate against any employee with regard
to the terms or conditions of membership because of
race, oolor, religion, sex, age, or national origin.

(4) in the case of an exclusive representative to
refuse or fail to bargain in good faith with an agency
if requested to do so.

PREVENTION OF UNLAWFUL ACTS

Sec. 11. (a) The Board is empowered, as hereinafter
provided, to prevent any person from engaging in any un-
lawful act as defined in section 10 of this Act. This power
shall not be affected by any other means of adjustment or
prevention that has been or may be established by agree-
ment, law, or otherwise.

(b) Whenever it is charged that any person has en-
gaged in or is engaging in any such unlawful act, the Board

or any agent or agency designated by the Board for such
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purpose, shall have the power to issue and cause to be served
upon such person a complaint stating the charges in that
respect, and containing a notice of hearing before the Board
or a member thereof, or before a designated agent or agency,
at a place therein fixed, not less than five days after the
serving of said complaint: Provided, That no complaint shall
issue based upon any unlawful act occurring more than six
months prior to the filing of the charge with the Board and
the service of a copy thereof upon the person against whom
such charge is made, unless the person aggrieved thereby was
prevented from filing such charge by reason of service in
the Armed Forces, in which event the six-month period
shall be computed from the date of his discharge. Any such
complaint may be amended by the member, agent, or agency
conducting the hearing or the Board in its discretion at any
time prior to the issuance of an order based thereon: Pro-
vided, That the person complained of is not unfairly prej-
udiced by such amendment. The person so complained of
shall have the right to file an answer to the original or
amended complaint and to appear in person or otherwise
and give testimony at the time and place fixed in the com-
plaint. In the discretion of the member, agent, or agency
conducting the hearing or the Board, any other person may
be allowed to intervene in the said proceeding and to prescut

testimony. Any such proceeding shall, so far as practicable,
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be conducted in accordance with the provisious of subchapter
II of chapter 5 of title 5, United States Code: Provided,
That the parties shall not be bound by rules of evidence,
whether statutory, common law, or adopted by rules of court.

(¢) The testimony taken by such member, agent, or
agency or the Board shall be reduced to writing and filed
with the Board. Thereafter, in its discretion, the Board, upon
notice, may take further testimony or hear argument. If upon
the preponderance of the testimony taken the Board shall
be of the opinion that any person named in the complaint
has engaged in or is engaging in any such unlawful act, then
the Board shall state its findings of fact and shall issue and
cause to be served upon such person an order requiring such
person to cease and desist from such unlawful act, and to
take such affirmative action as will effectuate the purpose and
policy of this Act, including the payment of damages and/or
the reinstatement of employees: Provided, That where an
order directs reinstatement of an employee, back pay may
be required of the agency and/or the lahor organization, as
the case may be, responsible for the discrimination suffered
by him. Such order, upon the determination of the Board
that there has been an arbitrary, capricious, or otherwise
knowing violation of this Act, by any supervisor or other
agency official, may direct the agency to discipline the super-

visor or official by demotion, suspension, removal, or such
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other remedial action as the authority deems appropriate.
Such order may further require such person to make reports
from time to time showing the extent to which it has com-
plied with the order. If upon the preponderance of the testi-
mony taken the Board shall not be of the opinion that the
person named in the complaint has engaged in or is engaging
in any such unlawful act, then the Board shall state its find-
ings of fact and shall issue an order dismissing the said com-
plaint. No order of the Board shall require the reinstatement
of any individual as an employee who has been suspended or
discharged, or the payment to him of any back pay, if such
individual was suspended or discharged for cause. In case
the evidence is presented before a member of the Board, or
before an agent or agency thereof, such member, or such
agent or agency, as the case may be, shall issue and cause
to be served upon the parties to the proceeding a proposed
report, together with a recommended order, which shall
be filed with the Board and if no exceptions are filed within
twenty days after service thereof upon such parties, or with-
in such further period as the Board may authorize, such
recommended order shall become the order of the Board
and become effective as therein prescribed.

(d) If exceptions are filed to the proposed report and
recommended order, the Board shall determine whether such

exceptions raise substantial issues of fact or law. If it deter-
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mines that the exceptions do raise such issues, it shall grant
a review. If the Board determines that the exceptions do not
raise such issues, it shall refuse to grant a review and such
recommended order shall become the order of the Board and
become effective as therein provided.

(e) Until the record in a case shall have been filed in a
court, as hereinafter provided, the Board may at any time,
upon reasonable notice and in such manner as it shall deem
proper, modify, or set aside, in whole or in part, any finding
or order made or issued by it.

(f) The Board or the charging party shall have power
to petition any court of appeals of the United States in the
circuit, wherein the unlawful act in question occurred or
wherein the person named ‘in the complaint resides or
transacts business, for the enforcament of such order and for
appropriate temporary relief or restraining order, and shall
file in the court the record in the proceedings, as provided
in section 2112 of title 28, United States Code. Upon the
filing of such petition, the-Gourt shall cause notice thereof
to be served upon such person, and theréupon shall have
jurisdiction of the proceeding: and, of the question determined
therein, and shall have power, to,grant such temporary relief
or restraining order as it deems just and proper, and to make
and enter a decree enforcing, modifying and enforcing as so

modified, or setting aside in whole. or in part the order of
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the Board. No objection that has not been urged before the
Board, or its member, agent, or agency, shall be considered
by the court, unless the failure or neglect to urge such
objection shall be excused because of extraordinary circum-
stances. The findings of the Board with respect to questions
of fact if supported by substantial evidence on the record
considered as a whole shall be conclusive. If any person shall
apply to the court for leave to adduce additional evidence
and shall show to the satisfaction of the court that such addi-
tional evidence is material and that there were reasonable
grounds for the failure to adduce such evidence in the hearing
before the Board, or its melilber, agent, or agency, the court
may order such additioni:l evidence to be taken before the
Board, or its member, agent, or agency, and to be made a
part of the record. The Board may modify its findings as
to the facts, or make new findings by reason of additional
evidence so taken and filed, and it shall file such modified or
new findings, which findings with respect to questions of fact
if supported by substantial evidence on the record con-
sidered as a whole shall be conclusive, and shall file its rec-
ommendations, if any, for the modification or setting aside of
its original order. Upon the filing of the record with it, the
jurisdiction of the court shall be exclusive and its judgment
and decree shall be fina), except that the same shall be subject

to review by the Supreme Court of the United States upon
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writ of certiorari or certification as provided in section 1254
of title 28, United States Code.

(g) Any person aggrieved by a final order of the Board
granting or denying, in whole or in part, the relief sought
may obtain a review of such order in any circuit court of
appcals of the United States in the circuit wherein the unlaw-
ful act in question was alleged to have occurred or wherein
such person resides or transacts business, or in the United
States Court of Appeals for the District of Columbia, by filing
in such court within sixty days, a written petition praying
that the order of the Commission be modified or set aside. A
copy of such petition shall be forthwith transmitted by the
clerk of the court to the Board, and thereupon the aggrieved
person shall file in the court the record in the proceeding,
certified by the Board, as provided in secton 2112 of title
28, United States Code. Upon the filing of such petition, the
court shall procced in the same manner as in the case of an
application by the Board under subscction (e) of this section,
and shall have the same jurisdiction to grant to the Board
such temporary relief or restraining order as it deems just and
proper, and in like manner to make and enter a decree en-
forcing, modifying, and enforcing as so modified, or setting
aside, in whole or in part, the order of the Board. The find-

ings of the Board with respect to questions of fact, if sup-
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ported by substantial evidence on the record considered as a
whole, shall in like manner be conclusive.

(h) In any proceeding for enforcement or review of a
Board order held pursuant to this section, evidence adduced
during a representation proceeding held pursuant to section
6 of the Act shall not he included in the record required to be
filed under section 11 (f) and (g) of the Act, nor shall the
court consider the record of such proceeding.

(i) The commencement of proceedings under subsec-

tion (e) or (f) of this section shall not, unless specifically

‘ordered by the court, operate as a stay of the Board’s order.

(j) When granting approprizrte temporary relief or re-
straining order, or making and entering a decree enforcing,
modifying, and enforcing as so modified, or setting aside in
whole or in part, an order of the Board, as provided in this
section, the jurisdiction of courts sitting in equity sball not
be limited by the provisions of section 20 of the Act entitled
“An Act to supplement existing laws against unlawful re-
straints and monopolies and for otl:cr purposes” approved
October 15; 1914, as amended (29 U.8.C. 52), or the pro-
visions of the Act entitled “An Act to amend the Judicial
Code and to define and limit the jurisdiction of courts sitting
inequify, and for other purposes,” approved March 23, 1932
(29 US.C. 101-115).

(k) DPetitions filed under this Act shall be heard expedi-
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tiously, and if possible within ten days after they have been
docketed.

(1) The Board shall have power, upon issuance of a
complaint as provided in subsection (b) of this section charg-
ing that any person has engaged in or is engaging in an un-
lawful act as defined in section 10 of this Act, to petition any
district court of the United States (including the District
Court of the United States for the District of Columbia),
within any district wherein the unlawful act in question is
alleged to have occurred or wherein such person resides or
transacts business, for appropriate temporary relief or re-
straining order. Upon the filing of any such petition the court
shall cause notice thereof to be served upon such person, and
thereupon shall have jurisdiction to grant to the Board such
temporary relief or restraining order as it deems just and
proper.

(m) (1) For the purpose of all hearings and investiga-
tions which the Board determines are necessary and proper
for the exercise of its powers under this Act, the Board or its
duly authorized agent or agency shall at all reasonable times

have access to, for the purpose of examination, and the right

to copy any evidence of any person being investigated or pro-

ceeded against that relates to any matter under investigation
or in question. The Board, or any member thereof, shall upon

application of any party to such proceeding, forthwith issue
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to such party subpenas requiring the attendance and testi-
mony of witnesses or the production of any evidence in such
proceeding or investigation requested in such application.
Within five days after the service of a subpena upon any per-
son requiring the production of any evidence in his possession
or under his control, such person may petition the Board to
revoke, and the Board shall revoke, such subpena if i its
opinion the evidence whose production is required does not
relate to any matter under investigation, or any matter in
question in such proceeding, or if in its opinion such subpena
does not describe with sufficient particularity the evidence
whose production is required. Any member of the Board, or
any agent or agency designated by the Board for such pur-
poses, may administer oaths and affirmations, examine wit-
nesses, and receive evidence. Such attel.ldance of witnesses
and the production of such evidence may be required from\
any place in any State, territory, or possession of the United
States, at any designated place of hearing.

(2) In case of contumacy or refusal to obey a subpena
issued to any person, any district court of the United States
or the United States courts of any territory or possession,
within the jurisdiction of which the inquiry is carried on
or within the jurisdiction of which said person guilty of
contumacy or refusal to obey is found or resides or transacts

business, or the District Court of the United States for
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the District of Colurﬁbia, upon application by the Board
shall have jurisdiction to issue to such person an order re-
quiring such person to appear before the Board, its member,
agent, or agency, there to produce evidence if so ordered, or
there to give testimony touching the matter under investiga-
tion or in question; and any failure to obey such order of
the court may be punished by said court as a contempt
thereof.

(3) No person shall be excused from attending and
testifying or from producing books, records, correspondence,
documents, or other evidence in obedience to.the subpena
of the Board, on the ground that the testimony or evidence
required of him may tend to incriminate him or subject him
to a penalty or forfeiture; but no individual shall be prosec-
cuted or subjected to any penalty or forfeiture for or on ac-
count of any transaction, matter, or thing concerning which
he is compelled, after having claimed his privilege against
self-incrimination, to testify or produce evidence, except
that such individual so testifying shall not be exempt from
prosecution and punishment for perjury committed in so
testifying.

(4) Complaints, orders, and other process and papers
of the Board, its member, agent, or agency, may be served
either personally, by registered mail, by telegraph, or by

leaving a copy thereof at the principal office or place of busi-
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ness of the person required to be served. The verified return
by the individual so serving the same setting forth the man-
ner of such service shall be proof of the same, and the return
post office receipt or telegraph receipt therefor when regis-
tered and mailed or telegraphed as aforesaid shall be proof
of service of the same.

(5) Employees called upon by either party to partici-
pate in any phase of proceedings under this Act, including,
but not limited to elections, investigations, hearings, nego-
tiations, and grievance and impasse procedures shall be free
to do so without suffering any loss of pay or benefits and
all such employces shall be free from restraint, coercion, inter-
ference, intimidation, or reprisal as a consequence of their
participation.

(6) All process of any court to which application may
be made under this Act may be served in the judicial district
wherein the defendant or other person required to be served
resides or may be found.

{7) Any. person who shall willfully resist, prevent, im-
pede, or interfere with any member of the Commission or a
member, agent, or agency thereof in the performance of
duties pursuant to this Act shall be punished by a fine of
not more than $5,000 or by imprisonment for not more than

one year, or both.
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MISCELLANEOUS

SEc. 12. (a) Except as otherwise expressly provided
herein, nothing in this Act shall be construed to annul,
modify, or preclude the renewal or continuation of any law-
ful agreement entered into prior to the effective date of this
Act between an agency and a labor organization covering
terms and conditions of employment and other matters of
mutual concern relating thereto.

(b) All laws or parts of laws of the United States in-
consistent with the provisions of this Act are modified or
repealed as necessary to remove such inconsistency, and this
Act shall take precedence over all ordinances, rules, regula-
tions, or other enactments. Except as otherwise expressly
provided herein, nothing contained in this Act shall be con-
strued to deny or otherwise abridge any rights, privileges,
or benefits granted by law to employees.

(¢) If any provision of this Aect shall be held invalid,
other provisions of this Act shall not be affected thereby.

EFFECTIVE DATE
Sec. 13. The Act shall take effect one hundred and

twenty days following its enactment.
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Union Calendar No. 469
-2 H, R, 3793

[Report No. 95-920]

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 22,1977
Mrs. SpeLLMAN introduced the following bill; which was referred to the Com-
mittee on Post Office and Civil Service
MarcH 3,1978

Reported with amendments, committed to the Committee of the Whole House
on the State of the Union, and ordered to be printed

[Omit the part struck through and insert the part printed in italic]

A BILL

To amend title 5, United States Code, to provide Federal em-
ployees under investigation for misconduct the right to rep-
resentation during questioning regarding such misconduct.

Be it enacted by the Senate and House of Representa-
tives of the Uniteé .States of America in Congress assembled,
That (a) chapter 71 of title 5, United States Code, is
amended by adding at the end thereof the following new

N B W N -

subchapter:
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“SUBCHAPTER III-EMPLOYEE RIGHTS RIGHT
TO REPRESENTATION
“§7171. Right to representation during questioning
“(a) Any employee of an Executive agency under in-
vestigation for misconduct which could lead to suspension,
removal, or reduction in rank or pay of such employee
shall not be required to answer questions relating to the
misconduct under investigation unless—
“(1) the employee is advised in writing of—
“(A) the fact that such employee is under
investigation for misconduct,
“(B) the specific nature of such alleged mis-
conduct, and
“(C) the rights such employee has under para-
graph (2) of this subsection, and
“(2) the employee has been provided reasonable
time, not to exceed 5 working days, to obtain a repre-
sentative of his choice, and is allowed to have such
representative present during such questioning, if he so
elects. ‘
“(b) For the purpose of subsection (a) (2), an en;-
ployee of the Central Intelligence Agency, National Security
Agency, oi* the Federal Bureau of Investigation who is under

investigation for misconduct may have a representative of
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his choice present during such questioning, except that such
representative shall be— ’

“(1) an employee of the agency in which the
employee who s under investigation for misconduct is
employed, and

“(2) approved by the agency for access to the in-
formation involved in the investigation.

“(c) Any statement made by or evidence obtained
during questioning of an employee of an Executive agency
may not-be used as evidence in the course of any action
for suspension, removal, or reduction in rank or pay sub-
sequently taken against the employee, unless the require-
ments of paragraphs (1) and (2) of subsection (a) of
this section were complied with during such questioning.
“§ 7172. Right to appeal

“(a) Except as provided under subsection (b) of this
section, an employee of an exeenttve Execulive agency
against whom any action is taken for suspension, removal,
or reduction in rank or pay in violation of section 7171 of
this title, and who is not otherwise entitled to appeal such
action to the Civil Service Commission, is entitled to appeal
such action to the Commission if the employee submits the
appeal in writing within a reasonable time after receipt of

notice of such action. Under regulations prescribed by the
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Commission, the employee is entitled to appear personally
or through a representative of his choice. The Commission,
after investigation and consideration of the evidence sub-
mitted, shall submit its findings and recommendations to
the administrative authority and shall send copies of the
findings and recommendations to the appellant or his rep-
resentative. The administrative authority shall take the cor-
rective action that the Commission finally recommends.

“(b) Under such regulations as the President may pre-
scribe, an employee of the Central Intelligence Agency,
National Security Agency, or the Federal Bureau of In-
vestigation against whom any action is taken for suspen-
sion, removal, or reduction in rank or pay in violation of
section F4#¢ 7171 of this title is entitled to appeal such
action solely to the President, or to an appropriate designee-
of the President, whose findings and recommendations shall
be final and conclusive. ' L
“§7173. Regulations”

“The Civil Service Commission shall prescribe regula-
tions necessary to carry out the purposes of this subchapter,’
except section 7172 (b) of this title.”. ’

(b) The analysis of chapter 71 of title 5, .United:
States Code, is amended by adding the following at the end

thereof :
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“SUBCHAPTER III—EMPLOYEE RIGHTS RIGHT
TO REPRESENTATION

“Sec.

“7171. Right to representation during questioning.
“7172. Right to appeal.

“7173. Regulations.”.

SEc. 2. The amendments made by the first section of this
Act shall take effect on the ninetieth day beginning after the
date of enactment of this Act.
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95TH CONGRESS
22 H, R. 9094

IN THE HOUSE OF REPRESENTATIVES

SerTEMBER 14, 1977

Mr. Cray (for himself and Mr. Forp of Michigan) introduced the following
bill; which was referred to the Committee on Post Office and Civil Service

A BILL

To provide for improved labor-management relations in the
Federal Service, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “Federal Service Labor-
Management Act of 1977”.

Sc. 2. So much of subpart F of part III of title 5,

(S
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United 'Stateleode, as precedes subchapter II of chapter 71

T thereof is amended to read as follows:



236

2
“Subpart F—Labor-Management and Employee
Relations
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