FEDERAL LABOR RELATIONS AUTHORITY
OFFICE OF THE GENERAL COUNSEL

REPRESENTATION PROCEEDINGS
CASE HANDLING MANUAL

Foreword

The Representation Proceedings Case Handling Manual (REP Manual) provides
information on the processing of representation petitions filed under the Federal
Service Labor-Management Relations Statute (the Statute). The REP Manual has
been prepared by the Federal Labor Relations Authority (FLRA), Office of the
General Counsel (OGC) pursuant to section 7104(f) of the Statute. The REP
Manual is intended to provide a resource tool for Regional Office employees when
processing representation petitions. The REP Manual is divided into two binders.
Binder One contains representation case processing information and Binder Two
contains reference materials, forms and figures. For more information on
substantive representation case law and related issues, see the Representation
Case Law Guide. For more information on preparing for and conducting hearings in
representation cases, see the Hearing Officer's Guide.

The REP Manual is published in a handbook style format to make it user friendly.
The REP Manual will be updated annually. Since party understanding of the
representation process and regulatory requirements is critical to the timely and
effective processing of representation petitions by the Regional Offices, the REP
Manual is available to all parties and individuals who are involved in filing and
processing representation petitions. The REP Manual may be accessed from the
FLRA web site, www.FLRA.gov, and is available for purchase from the Government
Printing Office.

The REP Manual provides guidance for the FLRA, OGC staff when processing
representation petitions filed under the Statute. The REP Manual is not intended to
be a condensed version of all substantive law, nor it is intended to be a substitute
for knowledge of the law. The REP Manual is not a ruling or directive, nor is it
binding upon the FLRA General Counsel or the FLRA. Although the Regional Office
staff refers to the REP Manual when processing cases, the REP Manual does not
encompass all situations that may be encountered in processing representation
petitions. Thus, responsible, professional judgment and experience are required in
applying and utilizing these guidelines.
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The Hearing Officer’s Guide (HOG) describes techniques for conducting hearings
in FLRA representation proceedings. The first part provides instructions and
guidance on preparing for and conducting hearings. It includes a sample script and
discusses specific procedural issues, some commonplace, others novel, that arise
during hearings. The second part discusses a variety of evidentiary representation
issues and employee categories. Each topic is defined and includes an outline of
issues and questions to assist the Hearing Officer and the parties to develop a
complete record.

The Representation Case Law Guide (RCL) presents a variety of relevant
substantive issues that arise when processing representation petitions and unfair
labor practice cases that raise representation issues. The RCL defines each topic,
discusses relevant case law and sets forth an analytical framework for deciding
each case consistently and properly.

The Unfair Labor Practice Case Handling Manual (ULPCHM) provides
procedural and operational guidance to the General Counsel’s staff when
processing unfair labor practice charges filed pursuant to Subpart A Party 2423 of
the FLRA'’s regulations. It is divided into 5 Parts that address various topics/issues
that arise during distinct phases of the ULP process-from pre-charge through pre
and post investigation. It also codifies the OGC'’s policies with respect to:
Facilitation, Intervention, Training, and Education; Quality of Investigators; Scope of
Investigations; Injunctions; Prosecutorial Discretion; Settlements; and Appeals. As
appropriate, the ULPCHM references relevant case law and provides for uniformity
and best practices; criteria and principles governing Regional discretion and
judgment; and model and sample forms and letters.

The Litigation Manual (LM) provides comprehensive guidance to regional Trial
Attorneys in prosecuting ULP cases. The Manual covers each aspect of the trial
process-from the issuance of a complaint and notice of hearing to the Authority’s
decision and order. Where appropriate, it refers to OGC Policy and relevant case
law, and contains many examples of litigation techniques, both in the body of the
Manual (Binder I) which concerns substantive litigation guidelines, and in the
Attachments section of the Manual (Binder IlI) which contains a compilation of forms,
policies, OGC Guidances, or models relating to the subject matter covered in Binder
.

HOW TO USE
THE REPRESENTATION
CASE HANDLING MANUAL
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The Representation Case Handling Manual (or CHM) is formatted to help Regional
Office personnel identify and resolve representation issues raised by a petition.
The subject matter is developed much in the same manner as a petition is
processed in a Regional Office: from providing prefiling assistance to filing a
petition, from identifying procedural and substantive issues to investigating and
resolving the underlying representation matters, and to issuing a certification or
taking other final action. The CHM tracks, for the most part, the subject matter
format in the representation regulations.

I CHM ORGANIZATION: To help the user of this manual, the CHM
consists of two parts.

A.

1.

Part One contains the following:
The Foreword
How to Use the Representation Case Handling Manual

A Table of Contents, located directly in front of CHM 1. The
Table of Contents reflects the chapter heading and its
corresponding page number. Page numbers reflect the chapter
and page in that chapter on which the topic appears.

CHM 1 through CHM 65

Within the text are “notes.” A “NOTE” refers to a Statutory
requirement, or a pertinent section of the CHM, Representation
Case Law Guide (RCL) or the Hearing Officer’s Guide (HOG). A
“NOTE” may also highlight an Office of the General Counsel
(OGC) policy statement set forth in another section of the CHM.
Significant text within the manual is also bolded. “Bullets” call
attention to “examples” used to explain particular passages or
peculiarities in applying the section.

An Index and Table of Authorities.
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CHM 1 through CHM 65 are organized as follows:

CHM 1 includes a general policy statement - citing the Regional
Offices’ responsibility to take a proactive role in processing
representation cases and helping the parties to identify and
resolve issues raised by the petition. This section also: (i)
describes the quality standards that all Regional Offices will follow
when processing representation cases; and (ii) provides an
overview of basic representation procedures.

CHM 2 through CHM 13 discuss initial procedures. These
sections provide important information about the regulatory
requirements and policies for processing a petition. This
guidance is applied in later sections that discuss how to process a
petition. Included are prefiling assistance, purposes and types of
petitions, filing and service requirements, information on defective
petitions and amending petitions.

CHM 14 through CHM 17 discuss initial communications with the
parties. Included are notification to parties, posting and
intervention requirements.

CHM 18 and CHM 19 discuss showing of interest requirements,
challenges to the validity of the showing of interest and challenges
to the status of a labor organization.

CHM 20 through CHM 27 describe investigating and taking
action on cases. These sections contain instructions,
guidelines, outlines, and checklists for reviewing the
sufficiency of petitions and identifying substantive and
procedural issues. While many other sections of the CHU
help define issues, these sections outline how the cases are
processed and what actions a Regional Director may take
according to the regulations.

CHM 28 discusses election agreements and directed elections.
CHM 29 through CHM 31 discuss issuing a Notice of Hearing,
incorporate by reference the HOG, and summarize posthearing
procedures.

CHM 32 through CHM 48 discuss election procedures.

CHM 49 through CHM 52 discuss objections and determinative
challenged ballots.
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10. CHM 53 through CHM 55 discuss Regional Director Decisions
and Orders and subsequent actions.

1. CHM 56 discusses Certifications, Clarifications, Amendments,
Revocations and other final actions pursuant to § 2422.32.

12. CHM 57 outlines procedures for processing petitions filed
according to Part 2426 of the regulations.

13. CHM 58 discusses advice matters.
14. CHM 59 through CHM 65 contain general policy matters.

The CHM is used with the RCL and the HOG. The Representation Case
Law Guide (RCL) presents a variety of substantive topics that are relevant
to employees of the Office of the General Counsel (OGC) who are required
to process representation petitions and unfair labor practice cases that
raise representation issues. The RCL defines each topic, discusses
relevant case law and sets forth an analytical framework to apply the case
law consistently and properly. The Hearing Officer’s Guide (HOG)
describes techniques for conducting hearings in FLRA representation
proceedings and contains sections on evidentiary representation matters
that can be useful in defining, narrowing, and resolving issues raised by the
petition at any stage of a representation proceeding.

References to sections discussed in this Manual are noted as CHM
followed by the section number (example: CHM 3 refers to Section 3,
Purposes and Types of Petitions). The RCL and the HOG are cross
referenced throughout the CHM. References to sections discussed in the
RCL or the HOG are noted as RCL or HOG followed by the pertinent
section number.

C. Part Two consists of a Cross Reference Table, Flow Charts,
Appendices, FLRA Forms and Documents, and sample Figures.

COMPUTER ACCESS:

A. OGC Access: Part One of the CHM is available on each
Region’s servers. Part Two is currently broken into separate
subdirectories on the n:\drive. The Cross Reference Table and
Flow Charts are located in n:\repref; FLRA forms and documents
are located in n:\forms; figures are in n:\figures and each
appendix has its own file on the n:\drive.

The Table of Contents, Index, Table of Authorities and any
referenced forms, documents and figures are “hypertexted” to the
places marked in CHM text. Hypertext is a computer term that
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refers to a document’s ability to immediately and automatically
display nonsequential text when requested. The Hypertext
feature allows the user to link, or connect, one section of a
document to other sections of the same document or to sections
of a different document. To use this feature, click on “View,” then
Toolbars, then click on in the box next to the Hyperlink toolbar. A
hyperlink feature bar appears beneath the toolbar. Using the
hyperlink bar allows you to use the hypertext feature and toggle
back and forth between the original point of reference and the
document or topic you seek to review. Double-clicking on the
highlighted page number in the Table of Contents, Index, or Table
of Authorities immediately connects you to the section, topic, or
citation sought. If you wish to return to the point where the cursor
was located before you performed a hypertext jump, click on the
“back” button.

Sections of the HOG, forms, documents and figures referenced

within the CHM are also hyperlinked to the HOG (n:\homanual),

forms and documents (n:\forms) and figures (n:\figures). Forms
and Figures are hyperlinked in the CHM to the forms and figures
only where they are first referenced for use. The hypertext link is
highlighted in color.

Public Access: Members of the public may obtain a copy of the
manual through the Government Printing Office on a subscription
basis. The manual is also on the FLRA’s Web Site at
www.flra.gov. The Representation Case Handling Manual (REP
CHM) will be updated annually.
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POLICY AND OBJECTIVES
CHM 1

GENERAL POLICY: The 1996 revisions to Part 2422 of the Authority’s Rules
and Regulations introduce one universal petition to process all representation
matters arising under sections 7111, 7112 and 7115 of the Statute. Formerly,
seven separate petitions were required. This single petition, FLRA Form 21,
streamlines the handling of representation matters and eliminates many
problems associated with processing seven separate petitions. The single
petition:

a. permits the resolution of all issues raised concerning the
representation of employees by labor organization(s);

b. simplifies the filing requirements;

C. avoids the procedural issues that formerly arose when the petitioner
filed the wrong petition; and

d. provides a more flexible approach to resolving complicated
representational matters.

The 1996 regulations also contain a substantive rule in § 2422.34 to guide the
parties’ conduct while the petition is processed.

These changes require Regional Directors to take a proactive role in
identifying and resolving issues raised by the petition. Under the
revised regulations, issues are not only defined by the results the
petitioner seeks, but also by the facts and circumstances that caused
the petition to be filed. The new regulations require petitioners to provide
on the new petition form: 1) a clear and concise statement of the issues
raised by the petition and 2) the results the parties seek. They do not
require the petitioner to take a particular position or to limit the scope
of the petition to one unit. Significantly, the Regions are responsible for
identifying and notifying all parties affected by issues raised by the petition.
The regulations also encourage the parties, before filing the petition, and
when appropriate, require the parties, after filing the petition, to meet with
representatives of the Regional Office to narrow and resolve issues raised in
the petition. It is the General Counsel’s policy that Regional Directors also
take a proactive role when processing petitions filed under Part 2426 of the
regulations.

To carry out their responsibilities, Regional Office personnel are prepared to:
1) identify representation issues, 2) discuss applicable case law and 3)
process these cases expeditiously. Any assistance rendered by Regional
Office personnel to narrow and resolve issues is consistent with the Statutory
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requirements for appropriate units and unit eligibility. The Representation
Case Handling Manual (CHM), Representation Case Law Guide (RCL) and
the Hearing Officer's Guide (HOG) provide the framework for processing
representation cases filed under the Statute. The CHM offers operational and
procedural guidance to ensure consistency and uniformity among the
Regional Offices, but does not substitute for professional judgement and
experience. As mandated by the 1996 revisions to the regulations, the
emphasis is “an appropriate resolution” of representation matters.

Quality standards in representation case processing: Every participant
in the processing of a representation petition has the right to expect that case
processing procedures will meet basic standards of quality. Petitions may
have different purposes, seek different results and be processed differently,
but every participant has the right to expect consistent standards of quality,
regardless of which Regional Office is processing the case. This subsection
describes the standards to be followed by all Regional Offices when
processing representation petitions.

Each region is responsible for developing and implementing procedures to:

a. Ensure that representation petitions are processed in a timely and
efficient manner;

b. Enable all Regional Office employees to understand the importance
of maintaining a high level of quality in processing representation
petitions and to understand the standards for quality in the Office of
the General Counsel;

c. Identify any assistance (such as additional training) that Office of
the General Counsel employees may require to meet these quality
standards;

d. Assess the quality of the processing of every petition in a

representation case;

e. Ensure that applicable quality standards have been met before
taking any dispositive action; and

f. Provide that high levels of quality are maintained in the processing
of all representation cases.

Essential quality standards required in every representation case include:

a. The purpose of the petition is properly identified and the region
assists the petitioner to ensure that the petition is filed
consistent with the Statute and the regulations. The region
takes a proactive role in assisting parties in ensuring representation
petitions are properly filed. The purpose of the petition is discussed
with the petitioner and identified prior to beginning the investigation.
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When appropriate, the region is also available to meet with a
petitioner prior to filing a petition to provide technical assistance. All
parties that may be affected by or have an interest in a petition are
also encouraged to meet with the region prior to filing a petition to
narrow and resolve issues.

The region identifies all issues including those defined by what
the petitioner seeks and those defined by the facts and
circumstances giving rise to the petition. Issues are not only
defined by the results that the petitioner seeks, but also by the facts
and circumstances that caused the petition to be filed. The region
assists the parties in exploring the totality of the facts to better
understand the range of issues raised by the situation.

The investigation obtains the best possible relevant evidence.
The region notifies any labor organization and agency it identifies
that may be affected by issues raised in the petition and provides an
opportunity for that labor organization and agency to participate in
the process. All evidence, whether documentary or testimonial, may
be relevant. The region obtains evidentiary information relevant to
the issues raised by the petition in a manner that expedites the
processing of the case. Such evidence is in the form of affidavits,
documentation, position statements and/or legal arguments. The
region obtains this evidence through either an investigation or a fact-
finding hearing. The region informs the parties of the investigative
process and its appropriateness.

The case file contains all relevant evidence and information
obtained during the investigation that provides a basis for the
Regional Director’s decision. The case file contains all relevant
documentary and testimonial evidence discovered and submitted
during the investigation. The file also reflects the region’s decisional
process.
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All parties are treated fairly and equitably and the
representation case handling process is explained to the
parties. The representation process is the cornerstone for
establishing the collective bargaining relationship between agencies
and labor organizations. The representation proceeding is a
nonadversarial process. It is critical that the parties view the
Regional Office as neutral and impartial and have confidence that
any decision will be consistent with the requirements of the Statute.

The manner in which the case is processed is as important as the
evidence it obtains. To achieve this standard, all Regional Office

employees:
> conduct meetings to define, narrow and resolve issues;
> clarify, whenever appropriate, the purposes and

procedures of the investigation or hearing;

> provide fair, appropriate and impartial technical assistance
to all parties, as necessary;

> encourage and assist the parties in entering into
resolutions that resolve the issues raised by the parties
and are consistent with the Statute; and

> conform to appropriate ethical standards of behavior at all
times.

Representation elections are conducted in a fair and impartial
manner, so that each eligible voter has an opportunity to cast
a secret, uncoerced ballot. All representation elections, whether
conducted on-site or by mail, are conducted in a fair and neutral
basis. The sanctity of the ballot is protected at all times and the
region takes steps in preparing for and conducting the election to
ensure that each eligible voter is afforded an opportunity to cast a
secret, uncoerced ballot. The election process is clearly explained
to the parties.

Hearings are conducted in a fair and impartial manner and
create a complete factual record upon which the Regional
Director can make a well reasoned and supportable decision.
Representation hearings are fairly and expeditiously conducted, and
all Hearing Officer rulings are impartial. As a nonadversarial

process, the Hearing Officer ensures that all evidence relevant to
the issues raised by the petition is contained in the official record of
the hearing.

Representation petitions are processed as expeditiously as
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possible. Representation cases are processed as expeditiously as
possible, taking into consideration the resources available to the
Regional Office and the number of pending cases.

Overview of basic representation procedures and glossary: Although
techniques used in processing representation cases do not lend themselves
to fixed rules, every Regional Office process representation petitions utilizing
certain specified steps. By outlining the sequence of events common to
processing representation petitions, this subsection defines terms and
phrases used routinely throughout the CHM.

a.

When a petition is received by the Regional Office, it is docketed.
Docketing includes date-stamping the petition and assigning it a
case number (for docketing and case tracking procedures, see CHM
63; for filing and service requirements, see CHM 5 through 10).

Once docketed, a petition is checked for sufficiency with the filing
requirements set forth in the regulations [see CHM 12 (defective
petitions), 13 (requirements for amendments), 18 (showing of
interest requirements) and 20 (preliminary investigative
procedures)].

A petition/case is opened when the Regional Director takes action
to notify the parties of the filing of the petition in accordance with
§2422.6 and § 2422.7 (see CHM 15 - opening procedures including
identifying and notifying parties).

After a case is opened, it is formally investigated (see CHM 18
through 28). Investigating a petition includes:

(i) identifying additional parties affected by issues raised by
the petition;

(ii) outlining the issues presented by the petition and identified
by Regional Director following his analysis (reading) of the
petition;

(iii) gathering evidence and information that is crucial to
resolving the representation matters underlying the
petition;

(iv) meeting with the parties as necessary to narrow and

resolve issues;
(v) conducting a hearing; and/or

(vi) making other determination(s) to assist the Regional
Director in reaching a decision or taking appropriate action
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(see § 2422.30).

Regional Director takes actions after the investigation and/or
hearing. A hearing may be required following the Region’s
investigation. By taking an “action,” the Regional Director resolves
the matter in dispute and, when appropriate, directs an election or
approves an election agreement, or issues a Decision and Order
(see § 2422.30).

Subsequent activity in representation cases may include conducting
elections, clarifying or amending units, investigating challenged
ballots or objections to elections, issuing a certification or
revocation, or taking any other action necessary to resolve the
case.
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Prepetition Assistance

INITIAL PROCEDURES
CHM 2 through 13

PREPETITION ASSISTANCE:

General: No action with respect to any investigation concerning a
representation matter may be undertaken unless an appropriate petition has
been docketed in the Regional Office.

Prefiling correspondence: If no petition has been filed, all incoming and
outgoing correspondence relating to representation matters including
memoranda and notes concerning potential petitions, are retained in a file
designated as “prepetition correspondence.” When a case is opened, related
prepetition correspondence is removed from the prepetition file and placed in
the open case file.

Prefiling assistance to a single party: When approached by a person
seeking guidance and information, the Authority agent (hereinafter agent)
determines initially whether, based on the facts proffered, the matter is one
covered by the Statute. If the matter appears to be covered by the
representation provisions of the Statute, the individual is advised of the right
to file a petition and the procedures for filing under the regulations.

If a labor organization seeks information about filing a petition for an election,
the region discusses the basic petition-filing requirements. The agent may
suggest that the labor organization may consider requesting a list of
employees that the agency/activity believes are eligible for inclusion in an
appropriate unit as it may be helpful to the labor organization in determining
the size of the proposed unit and any required showing of interest. However,
the region cannot request this information in the absence of a petition for the
labor organization nor can the region force the agency or activity to provide
such a list before a petition is filed. The region provides consistent advice if
contacted by an agency or activity.

NOTE: There is no distinction in the type of prefiling assistance given
when there is an incumbent labor organization.

The conversation or meeting is documented in a memorandum to the file. If
the person requests additional assistance prior to the filing of the petition, see
CHM 2.4 through 2.6 for guidance.

If the matter is clearly not covered by the Statute, or is clearly untimely
pursuant to 5 U.S.C. 7111, the agent informs the individual immediately.
However, the individual is informed that s/he has the right to file a petition.

Prefiling assistance pursuant to § 2422.13(a): Section 2422.13(a) of the

regulations encourages parties affected by the representation issues that may
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be raised in a petition to meet prior to the filing of a petition to discuss their
interests and narrow the issues. If requested by all parties, a representative
of the appropriate Regional Office will participate in these meetings. See
also CHM 25 - meetings to narrow and resolve issues.

When meeting with the parties for the purposes of discussing, defining, and
narrowing their interests, agents avoid rendering advisory opinions and legal
advice regarding the problem or issues raised. All responses to prepetition
inquiries reflect clearly that the information being provided does not obligate
the Regional Director, the General Counsel or the Authority to pursue any
particular action or to order any particular result. The ultimate result will
depend on various factual and legal considerations raised during the
investigation/hearing.

Technical assistance as compared with advice: General information
regarding policy and procedure for processing specific petitions may be given
to anindividual or party seeking assistance under this section. This includes
providing citations or copies of Authority cases that may be relevant and
copies of subject matter outlines that appear in the HOG.

Assistance in preparation: Assistance may be given to the petitioner to the
extent of furnishing appropriate forms and reasonable technical assistance in
completing forms, as well as providing the wording on the petition form itself.
The petitioner is informed of the regulation’s service requirements. See
§ 2422.4.
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PURPOSES AND TYPES OF PETITIONS:

Overview: Representation cases are initiated by the filing of a petition under
appropriate sections of the Statute. Petitions serve a variety of purposes:

To request:

a. An election pursuant to 5 U.S.C. 7111(b)(1)(A), to determine if
employees in an appropriate unit wish to be represented for the
purpose of collective bargaining by an exclusive representative [see
§ 2422.1(a)(1)(i)]; and/or

b. A determination of eligibility for dues allotment pursuantto 5 U.S.C.
7115(c), in an appropriate unit without an exclusive representative
[see § 2422.1(a)(1)(ii)]); or

c. An election, pursuant to 5 U.S.C. 7111(b)(1)(B), to determine if
employees in a unit no longer wish to be represented for the
purpose of collective bargaining by an exclusive representative [see
§ 2422.1(a)(2)].

NOTE: The Statute requires that petitions described in CHM 3.2 are
accompanied by an appropriate showing of interest.

To clarify and/or amend, pursuant to 5 U.S.C. 7111(b)(2):

A recognition or certification then in effect: After a labor organization has
been recognized or certified as the exclusive representative in an appropriate
unit, a petition may be filed requesting, for example: 1) clarification of the
bargaining unit status of certain employees/positions; and/or 2) amendment
of the recognition or certification to conform to technical or nominal changes
which have occurred that affected the original designation oridentity of either
party (such as a change in the name of the exclusive representative, a
change in the name or location of the agency or activity, or a change in the
title of the employees); [see § 2422.1(b)(1)] and/or

Any other matter relating to representation: Examples include:

a. questions relating to the continued appropriateness of an existing
unit(s) due to a substantial change in the character and scope of the
unit(s), (i.e. changes in operations due to a reorganization,
realignment or merger); or

b. questions relating to the majority status of the currently recognized
or certified labor organization. [see § 2422.1(b)(2)]

To consolidate pursuant to 5 U.S.C. 7112(d), two or more units, with or
without an election, in an agency and for which a labor organization is the
exclusive representative [see § 2422.1(c)].

To grant:
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National consultation rights, pursuant to 5 U.S.C. 7113(a), to a labor
organization which is the exclusive representative of a substantial number of
employees of the agency (see §2426.1); or

Consultation rights, pursuant to 5 U.S.C. 7117(d), to a labor organization
which is the exclusive representative of a substantial number of employees
with respect to any government-wide rule or regulation issued by the agency
effecting any substantive change in any condition of employment (see
§ 2426.11).

NOTE: Section 57 of this manual concerns petitions seeking national
consultation rights and consultation rights on government-wide rules
and regulations filed under Part 2426 of the regulations.

Petitions raising claims pursuant to 5 U.S.C. 7111(f)(1): Petitions raising
claims pursuant to 5 U.S.C. 7111(f)(1) may be filed and addressed by the
Authority even though the regulations do not provide for such a petition.
Section 7111(f)(1) states that:

(f) Exclusive recognition shall not be accorded to a labor
organization—
(1) if the Authority determines that the labor organization is
subject to corrupt influences or influences opposed to
democratic principles;

Such petitions seek to revoke the certification of an incumbent exclusive
representative or claim that a labor organization should not be accorded
exclusive recognition in an election proceeding. See New York National
Guard (NYNG), 53 FLRA 111 (1997) and U.S. Information Agency (USIA),
Washington, DC, 53 FLRA 999 (1997). These petitions are based on two
tenets: 1) only the Authority has jurisdiction to decide issues relating to the
granting of exclusive recognition to labor organizations representing
employees in the Federal sector; and 2) freedom from corrupt and anti-
democraticinfluences is a requirement that is be met before the Authority can
certify a labor organization as an exclusive representative.

Petitions with multiple purposes or that affect more than one unit: Note
thatin accordance with § 2422.1, a petition may serve more than one purpose
or affect more than one unit. Regional Offices review petitions carefully to
ensure that the issues raised in the petition are consistent with the
Statute.

An example of a petition with multiple purposes thatis filed consistent with the
Statute:

a petition may be filed for an election to determine the exclusive
representative in an appropriate unit as well as for a determination of eligibility
for dues allotment, provided it meets all of the criteria established in the
Statute (for instance, the unit does not have an exclusive representative).
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Reorganizations may create more difficult questions. When parties have an
established bargaining relationship, they have a stake in what happens to the
employees they represent when the employees are affected by an agency
reorganization or realignment of operations. These parties may file a petition:
1) to clarify or amend a certification in effect or 2) to clarify a matter relating
to the representation of employees who comprise any unit(s) that is (are)
affected by a reorganization. Some of the employees remain at the agency;
while others are transferred to another agency(ies). Normally, petitions to
clarify or amend existing recognitions or certifications focus on the status of
employees who remain with the existing employer or who are transferred to
a single employer. However, a labor organization could file a single petition
to resolve questions relating to the status of all its unit members, whether they
remained with the employing agency or were acquired by another
agency(ies). When the regions assist parties involved in major
reorganizations in the filing of petitions, regions may suggest, but cannot
require, that the parties confine the issues to a single employer. In that way,
the petitions do not involve wholesale clarifications or amendments involving
multiple employers.

Examples of petitions with multiple purposes:

As a result of an agency-wide reorganization, a petition is filed by a newly
created or established agency seeking to clarify a matter relating to the
representation of any units affected by the reorganization; i.e., any unit
transferred to or created by the new entity. This single petition raises a variety
of issues relating to representation, including defining a new unit(s), finding
successorship, or accretion. Although the appropriateness of the units and the
certifications are unclear with respect to each unit transferred to the new
entity, the distinguishing factor is that there is a single employer. See Naval
Facilities Engineering Service Center, Port Hueneme, California, 50 FLRA
363 (1995) and Navy Public Works Center, 6 A/ISLMR 142 (1976). Note that
in the scenario described above, the newly established agency or activity and
the labor organizations that represented employees who were transferred to
the new entity could file this petition jointly. See CHM 4.2.

At the same agency, a labor organization represents several units that were
affected by a transfer of certain employees from those units to a new
entity(ies). This labor organization could file separate petitions for each unit
to show the status of the employees who remain at the predecessor activity.
Or, the labor organization could also file a single petition to clarify the status
of all of the units that remain at that one activity. Note that the units are
related to each other because they have a common employer. Any of these
petitions could be filed jointly by the labor organization and the
agency/activity.

A cumbersome, but not inappropriate, petition is one involving multiple
employers, labor organizations and units. Using the example above, a
petition is filed by multiple employers and labor organizations to clarify the
status of the employees they acquired from a former agency. This petition
raises multiple issues regarding the status of employees who remain at the
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predecessor, the status of employees who transferred to several different
entities and the status of the labor organization that represented these
employees in one unit. One petition involving questions relating to employees
who transferred to different agencies can be difficult to process because it
involves multiple employers. In this situation, the region may suggest, but
cannot require, that the parties file separate petitions to clarify the status of
employees for each agency that acquired employees from previously
represented units.

Questions regarding the appropriateness of any petition filed for multiple
purposes are treated as issues and are processed as part of the case in
accordance with CHM 20 and 23. The regions contact the Office of the
General Counsel whenever questions arise concerning the
appropriateness of petitions with multiple purposes.
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Standing to File

STANDING TO FILE: The Statute allows a petition to be filed by any
“person.” “Person” is defined in 5 U.S.C. 7103(a)(1) as “an individual, labor
organization, or agency.” An “agency” is defined in 7103(a)(3) as:

“agency” means an Executive agency (including
anonappropriated fund instrumentality described
in section 2105(c) of this title and the Veteran’s
Canteen Service, Department of Veterans
Affairs), the Library of Congress, and the
Government Printing Office, but does notinclude-

(A) the General Accounting Office;

(B) the Federal Bureau of Investigation;

(C) the Central Intelligence Agency;

(D) the National Security Agency;

(E) the Tennessee Valley Authority;

(F) the Federal Labor Relations

Authority;

(G) the Federal Service Impasses

Panel; or

(H) the Central Imagery Office.

A “labor organization” is defined in 5 U.S.C. 7103(a)(4). lts definition is set
forthin CHM 19 - challenge to the status of a labor organization, at CHM 19.2
and will not be repeated in this section. An “individual” is not defined in the
Statute, but see 5 U.S.C. 7103(a) (2), the definition of “employee”.

There are distinctions between the right to file a petition, as opposed to
standing to have a petition processed. The regulations at § 2422.2 clarify
a party’s standing to have a petition processed. The Ninth Circuit’s decision
in Eisinger v. FLRA, No. 98-70866 (9" Cir. July 17, 2000) (Eisinger) that
reviewed and reversed the Authority’s decision in Small Business
Administration, 54 FLRA 562 (1998) raised issues concerning the Authority’s
continued interpretation and application of § 2422.2. Contact the Office of the
General Counsel whenever questions arise concerning a party’s standing to
have a petition processed. Outlined below are the general guidelines thatare
described in the regulations pertaining to standing to file petitions. In several
cases issued prior to the Eisinger case, the Authority clarified some of these
rules as discussed below.

Definition of petitioner: A “petitioner means the party filing a petition under
Part 2422 of the regulations” (see § 2421.18).

Petitions requiring a showing of interest:

A petition requesting an election to determine if employees in an appropriate
unit wish to be represented for the purpose of collective bargaining by an
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exclusive representative may be filed by a labor organization or by two or
more labor organizations acting as joint-petitioners. [Regs. § 2422.2(a)]

A petition requesting a determination of eligibility for dues allotment in an
appropriate unit without an exclusive representative may be filed by a labor
organization or by two or more labor organizations acting as joint-petitioners.
[Regs. § 2422.2(a)]

A petition requesting an election to determine if employees in a unit no longer
wish to be represented for the purpose of collective bargaining by an
exclusive representative may be filed by any employee or group of employees
or an individual acting on behalf of any employees. [Regs. § 2422.2(b)]

Petitions seeking to clarify or amend a recognition or certification or a
matter relating to representation may be filed by a labor organization; two
or more labor organizations acting as a joint petitioner; an activity or an
agency; or any combination of the above. [Regs. § 2422.2(c)]

In U.S. Army Reserve Command, 88" Regional Support Command, Fort
Snelling, Minnesota, (Fort Snelling), 53 FLRA 1174 (1998), the Authority
dismissed a petition requesting an amendment of certification following a
reaffiliation vote, where the new union, rather than the certified union, filed the
petition. Petitions to amend a certification or recognition based on a
reaffiliation or merger (a Montrose case - see RCL 7 and HOG 43) are filed
by the certified or recognized incumbent labor organization, not the gaining
labor organization. However, in U.S. Department of the Interior, Bureau of
Land Management (BLM), 56 FLRA 202 (2000), the Authority allowed the
gaining union, AFGE, to file the application for review because the Petitioner,
NFFE Local 376, had designated AFGE to act as its representative.
Therefore, the Authority found that AFGE had authority to act on all matters
in the case for NFFE Local 376.

In Eisinger v. FLRA, No. 98-70866 (9" Cir. July 17, 2000) the court reversed
and remanded the Authority’s decision in Small Business Administration, 54
FLRA 562 (1998), which held that individuals did not have standing to file
petitions seeking amendments to, or clarifications of, a certification.

The Authority ruled on the court’s remand in the Eisinger case in Small
Business Administration, 56 FLRA ____, 56 FLRA No. 153 (2000) and stated:

Applying the court’'s decision to this case, we
vacate our decision in 54 FLRA 562, and remand
the matter to the Regional Director for further
proceedings consistent with this decision.

If the regions receive any cases filed by an individual that are filed

inconsistent with the current regulations at § 2422.2, the regions contact the
Office of the General Counsel
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Office of the General Counsel. CHM 58.1.2.2

Petitions raising claims pursuant to 5 U.S.C. 7111(f)(1) may be filed by an
individual; a labor organization; two or more labor organizations acting as a
joint petitioner; an activity or an agency; or any combination of the above.
See NYNG, 53 FLRA 111 (1997) and USIA, 53 FLRA 999 (1997). If
questions arise about a party’s standing to file a petition pursuantto 5 U.S.C.
7111(f)(1), contact the Office of the General Counsel.

Petitions to consolidate existing units may be filed by a labor organization,
or by an activity or agency, or by a labor organization and an activity or
agency jointly who are parties to an existing recognition or certification. [Regs.
§ 2422.2(c)]

Petitions seeking a determination of eligibility for national consultation
rights or consultation rights may be filed by a labor organization. [Regs.
§ 2426.2(b)(1) or § 2426.12(b)(1)]

Standing to file a petition involving a nationwide exclusive bargaining
unit or an agency-level consolidated unit:

Parties listed on the petition: Petitions filed on a matter relating to the
representation of employees who are already part of a nationwide exclusive
bargaining unit or an agency-level consolidated unit name the parties to the
certification on the petition. Specifically, the petitioner (item #5) is either the
certified labor organization or the agency with whom the union holds exclusive
recognition or both, if jointly filed. If a labor organization files the petition, the
name of the agency in item #6 reflects the name of the agency on the
certification, i.e., the agency at the level of recognition.

Examples include:

ltem #5 of the petition, “Name of Petitioner,” lists a local labor organization or
activity, but the unit and the purpose of the petition reflect that the unit is part
of an agency-level consolidated unit or nationwide unit.

ltem #5 of the petition, “Name of Petitioner,” lists the proper name of the labor
organization thatis the certified representative of a nationwide or agency-level
consolidated unit, but Item #6 lists a local activity rather than the agency.

The petitions in these examples are defective and cannot be processed
without being amended to reflect the proper parties to the petition, i.e., the
agency and labor organization listed on the certification. If the petition is not
amended to reflect the proper parties to the certification, the petition is
dismissed. (see CHM 12.3 for defective petitions and CHM 20.1.1 for
processing).

Filing a petition involving a nationwide exclusive bargaining unit or an
agency-level consolidated unit: While a petition involving a nationwide
exclusive bargaining unit or an agency-level consolidated unit may be
completed properly, the party signing it may not always appear to be an
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Standing to File

authorized representative of the parties to the exclusive bargaining
relationship. Any local or regional activity or labor organization or other entity
that files a petition on a matter relating to the representation of employees
who are part of a nationwide exclusive bargaining unit or an agency-level
consolidated unit must be authorized as a representative of the appropriate
party to the recognition/certification. For example,

ltem #5 of the petition, “Name of Petitioner” and ltem #6, Activity/Agency, list
the proper names of a parties to a nationwide or agency-level consolidated
unit, but Item #9 reflects that the representative is a local labor organization
or activity, or Regional Vice-President.

The petition in this example is not defective because the proper names on the
certification are listed on the petition. The issue is whether the party signing
the petition form has been authorized to file the petition on behalf of the
parties to the certification. The petition is sufficient if it reflects that the
employee signing the petition is authorized to act on behalf of the national
party. For example, the signatory line includes “..., President, Local X for ...,
President of (national union),” or a designation of representative is attached
to the petition. If it is not clear that the party signing the petition form is
authorized to act for the national party, the region confirms with the petitioner
or the national office that the signatory is authorized to file the petition. Once
the designation has been confirmed, the parties to the national certification
are served with copies of any correspondence relating to the processing of
the petition (CHM 14.2). If the party is not authorized to file the petition, the
region issues an Order to Show Cause (see CHM 20.1.1c).

The impact of trusteeships on petitions: Standing to file issues may arise
when a local union has been placed under trusteeship. Issues may arise
regarding the local union officer’s standing to file a petition. These issues
may concern: 1) when the local union was placed under trusteeship and 2)
the provisions in the national constitution relating to the imposition of the
trusteeship on the local union. If the local union was placed under trusteeship
after the petition was filed, it has standing to file the petition. If the local union
was placed in trusteeship before the local officers filed the petition, the local’'s
standing to file the petition may become an issue. Contact the Office of the
General Counsel if any issues arise concerning a local union’s standing to file
a petition after it has been placed under trusteeship.

If a region learns that a local labor organization has been placed in
trusteeship prior to the filing of the petition, the trustee is served with a copy
of the petition (see CHM 6, 15.7 and 15.8 for service and notification
requirements).

Standing to file petitions involving units affected by a reorganization:
The Statute in section 7111(b) states that a petition may be filed with the
Authority by any “person”.... . The regulations at Regs. § 2422.2 clarify which
entities have standing to file representation petitions. The Regs. § 2422.2(c)
provides that only an agency or a labor organization may file a petition
pursuant to Regs. §§ 2422.1(b) or (c). Regs. § 2422.1(b) pertains to petitions
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Standing to File

seeking to clarify matters relating to representation, including petitions filed
to resolve the effects of a reorganization on an existing unit or a newly created
unit. Neither the Statute nor the regulations clearly require that only the
agency or activity that is a party to an exclusive bargaining relationship may
file petitions to resolve matters relating to representation. However, the
Authority in Fort Snelling, 53 FLRA 1174 (1998) dismissed a petition
requesting an amendment of certification following a reaffiliation vote where
the gaining union, rather than the certified union, filed the petition. It is
unclear how the Authority would decide a similar issue involving an agency-
filed petition where the agency is not a party to the certification filed a petition.

Normally, the parties to a certification file their own petitions to clarify or
amend a matter relating to the representation of the employees in their
bargaining unit. Therefore, if the Activity is still operational, the Activity has
standing to file the petition and it is appropriate to name the Activity thatis a
party to the certification as the petitioner. In such cases, the Personnel Office
may be designated to act on behalf of the petitioner.

The regions apply these rules flexibly. For instance, if the Activity was the
subject of a base closure, or there are other extenuating circumstances, it is
inappropriate to construe the regulation and the decision in Fort Snelling too
narrowly without more guidance from the Authority. Thus, in base closure
situations: (1) where no party raises the issue, or (2) after the initial
processing of the petition, a party later challenges the authority of the
personnel office to file these petitions, it would not effectuate the purposes of
the Statute to dismiss these petitions on the ground that the petitioner did not
have standing to file the petitions. The regulations were revised in 1996 “to
streamline the regulations and make them more flexible in addressing the
representational concerns of agencies, labor organizations, and individuals.”
In these types of base closure situations, where a party other than a party to
the certification files a petition pursuant to § 2422.1(b), that party plays the
role of the petitioner/activity. Itis not named as the employer. The employer
is named on the caption of the case: employer/activity.

If there are any questions about opening these cases, see CHM 12 for
handling defective petitions that can be opened or call the OGC to consult
about the case.
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5.2

Contents of Petition

CONTENTS OF A PETITION: Section 2422.3 sets forth the contents of
petitions. This section outlines general information that is required to be
submitted with every petition and gives guidance on specific information that
the petitioner also submits with petitions filed for different purposes. CHM 20
includes guidance on opening procedures and general and specific checklists
for determining the sufficiency of a petition.

What to file: A petition is submitted on a form prescribed by the Authority
and contains an original signature.

a. Petitions filed pursuant to § 2422.1(a), (b) and (c) that seek:
(i) an election for exclusive recognition; and/or
(ii) a determination of eligibility for dues allotment; or
(iii) an election to decertify an exclusive representative; or
(iv) a clarification of, and/or amendment to, a recognition or

certification in effect or any other matter relating to
representation; or

(v) a consolidation of existing units
are filed on FLRA Form 21.

b. Petitions filed pursuantto 5 U.S.C. 7111(f)(1) are also filed on FLRA
Form 21.

The contents of the petition reflect what the petitioner is seeking and dictate
its requirements. See CHM 5.3 through 5.6.

c. Petitions filed pursuant to § 2426.1 for national consultation rights
are filed on FLRA Form 24.

d. Petitions filed pursuant to § 2426.11 for consultation rights on
government-wide rules or regulations are filed on FLRA Form 26.

Basic information required on FLRA Form 21: In accordance with § 2422.3
there is certain information that is common to all types of petitions that is
provided on the petition form. This information includes:

a. The name and mailing address, including street number, city, state
and zip code, for each activity or agency affected by issues raised
in the petition. If the activity or agency is affiliated with an executive
department, the name of the executive department is provided.
§2422.3(a)(1)
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Contents of Petition

NOTE: Section 2421.21 defines the phrase “affected by issues raised”
as follows:

The phrase “affected by issues raised,”
as used in Part 2422, should be
construed broadly to include parties and
other labor organizations, or agencies or
activities, that have a connection to
employees affected by, or questions
presented in, a proceeding.

b. The name, mailing address and work telephone number of the
contact person for each activity or agency affected by issues raised
in the petition. § 2422.3(a)(2)

C. The name and mailing address, including street number, city, state
and zip code, for each labor organization affected by issues raised
in the petition. If a labor organization is affiliated with a national
organization, the local designation and the national affiliation are
both included. If the labor organization is the exclusive
representative of any of the employees affected by the issues raised
in the petition, item #8A of the petition form includes the date of the
recognition or certification, and item #8B includes the date that any
collective bargaining agreement covering the unit will expire, or the
date that the most recent agreement did expire, if known.
§ 2422.3(a)(3)

d. The name, mailing address and work telephone number of the
contact person for each labor organization affected by issues raised
in the petition. § 2422.3(a)(4)

e. The name and mailing address, including street number, city, state
and zip code, for the petitioner. If a labor organization is the
petitioner and is affiliated with a national organization, the local
designation and the national affiliation are both included.
§ 2422.3(a)(5)

f. A description of the unit(s) affected by issues raised in the petition.
The description reflects the geographic locations and the
classifications of the employees sought to be included in, and
sought to be excluded from, the unit(s). § 2422.3(a)(6)

“Unit affected by issues raised” usually applies to the currently
certified or recognized unit. This is particularly relevant in petitions
seeking an election in a unit for which a labor organization already
holds exclusive recognition. However, petitioners that seek an
election in an unrepresented unit or a clarification or amendment
[§ 2422.1(b)] may interpret this provision to require a description of
the proposed unit. Either way is acceptable as long as the unit
description complies with § 2422.3(a)(6).
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g. The approximate number of employees in the unit(s) which is
affected by issues raised in the petition. § 2422.3(a)(7)

h. A clear and concise statement of the issues raised by the petition
and the results which the petitioner seeks. § 2422.3(a)(8)

i. A declaration by the person signing the petition, under the penalties
of the Criminal Code (18 U.S.C. § 1001), that the contents of the
petition are true and correct to the best of the person's knowledge
and belief. § 2422.3(a)(9)

j. The signature, title, mailing address and telephone number of the

person filing the petition. § 2422.3(a)(10)

The petition requests the person signing the petition to name the party filing
the petition also. As required in CHM 5.2(e) the petition must distinguish the
party filing it from the representative who signs it, as required in 5.2(j) (even
though the person signing the petition may be the party filing the petition).

By signing the petition form, a labor organization/petitioner seeking exclusive
recognition certifies that it has complied with 5 U.S.C. 7111(e) by submitting
to the agency or activity and to the Department of Labor: 1) a roster of its
officers and representatives, 2) a copy of its constitution and bylaws, and 3)
a statement of its objectives.[See § 2422.3(b)]

By signing the petition form, a labor/organization/petitioner also certifies that
it has served a copy of the petition on all parties known to be affected by
issues raised in the petition (See § 2422 .4).

NOTE: The requirement in § 2422.3(a)(8) to include a clear and concise
statement of the issues raised by the petition and the results which a petitioner
seeks dictate the purpose of the petition and thus, any other information that
may be required. CHM 5.3 through 5.6 clarify additional information that is
required for the particular petition being filed. These sections, which are
repeated in CHM 20 expedite processing the petition. However, failure to provide
this information does not prevent opening the petition, if the information that is
provided reasonably complies with § 2422.3. See CHM 12 for “defective
petitions” and CHM 20 and 23 for “investigating petitions.”

5.3

Contents of petitions seeking a representation election: These petitions
seek an election to determine if employees in an appropriate unit wish to be
represented for the purpose of collective bargaining by an exclusive
representative:

a. As stated in CHM 5.2(f), the petitioner describes the unit claimed to
be appropriate for the purposes of exclusive recognition. The unit
description reflects generally the geographic locations and the
classifications sought to be included and those to be excluded. See
CHM 28.13 for sample unit descriptions.
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Contents of Petition

b. The petition is accompanied by a showing of interest of not less than
thirty percent (30%) of the employees in the unit claimed to be
appropriate and estimate the number of employees in the unit.

C. The showing of interest and an alphabetical list are attached to the
petition.

See also CHM 20.1.2 for a supplemental checklist.

Contents of petitions seeking a determination of eligibility for dues
allotment: These petitions are filed for a determination of dues allotment in
an appropriate unit without an exclusive representative.

a. As stated CHM 5.2(f), the petitioner describes the unit claimed to be
appropriate. The unit description reflects generally the geographic
locations and the classifications sought to be included and those to
be excluded. See CHM 28.13 for sample unit descriptions.

b. The petition is accompanied by a showing of membership of notless
than ten percent (10%) of the employees in the unit claimed to be
appropriate and estimate the number of employees in the unit.

C. The showing of membership and an alphabetical list are attached to
the petition.

See also CHM 20.1.3 for a supplemental checklist.

Contents of petitions seeking an election to decertify the incumbent
exclusive representative: These petitions seek an election to determine if
employees in a unit no longer wish to be represented for the purpose of
collective bargaining by an exclusive representative.

a. As stated in CHM 5.2(f), the petitioner describes the current unit.
b. The petition is accompanied by a showing of interest of not less than

thirty percent (30%) of the employees in the unit reflecting that the
employees no longer desire to be represented for the purposes of
collective bargaining by the currently recognized or certified labor
organization and estimate the number of employees in the unit.

C. The showing of interest and alphabetical list are attached to the
petition.

See also CHM 20.1.4 for a supplemental checklist.

Contents of petitions to clarify, and/or amend (1) a certification in effect;
and/or (2) any matter relating to representation: As described in CHM
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3.3.2, these petitions serve a variety of purposes.

a. As stated in CHM 5.2(f), the petitioner describes the currently

certified unit(s) affected by issues raised by the petition.

b. The petitioner identifies all parties affected by issues raised by the
petition, including all parties to any exclusive bargaining
relationship(s) so that the affected parties receive proper notification

of the petition.

C. Section 2422.3(a)(8), as outlined in CHM 5.2(h) requires that the
petition include a clear and concise statement of the issues raised

by the petition and the results the petitioner seeks.
information includes, but is not restricted to, the following:

Typical

(1) Petitions requesting to clarify the bargaining unit status of
certain employees/positions contains a description of the
present unit and the date of recognition or certification; the
proposed clarification; the title of the position(s) sought to
be clarified, and the name(s) of the incumbent(s) currently
occupying the positions. The petitioner provides a detailed
explanation of the reasons supporting the request. There
are certain exceptions to the rule that only positions which
are occupied can be clarified. For additional information,

see RCL 15 and HOG 51.

(2) Petitions requesting to amend a recognition or certification
in effect also contain a description of the present unit(s)
and the date(s) of recognition or certification (including the
case number if known); the proposed amendment; and a
statement of reasons in support of the proposed

amendment.

3) Petitions requesting to clarify oramend any matter relating

to representation attach:

(i) a description(s) of the present unit(s) for which

the petitioner seeks clarification;

(ii) a detailed explanation of the reasons to support

the party's(ies') questions relating

the

continued appropriateness of an existing unit(s);

(iii) a statement outlining the issues raised, if known;

(iv) the proposed results, if known. If the petition is
filed jointly, the parties may not agree on the
proposed results. In this scenario, the petition

reflects the parties’ various positions.

See also CHM 20.1.5 for a supplemental checklist.
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Contents of Petition

Contents of petitions to consolidate existing units: These petitions seek
to consolidate two or more units, with or without an election, in an agency and
for which a labor organization is the exclusive representative.

a. As stated in CHM 5.2(f), petitioner(s) seeking to consolidate existing
units describe the unit claimed appropriate for exclusive
representation and estimate the number of employees in the
proposed consolidated unit;

b. An attachment includes a description of each existing exclusively
recognized unit encompassed by the petition, the dates of
recognition or certification (including case number if known), the
name(s) and address(es) of the exclusively recognized labor
organization(s)involved, and the approximate number of employees
in each unit;

See also CHM 20.1.6 for a supplemental checklist.

Information requested on FLRA Form 24, National Consultation Rights,
and FLRA Form 26, Consultation Rights on Government-Wide Rules and
Regulations: As noted at CHM 3.5.2 of this manual, CHM 57 has been set
aside exclusively for a discussion of processing these petitions in accordance
with Part 2426 of the regulations.

Letters seeking to disclaim interest: Regional Offices may receive letters
from labor organizations that seek to disclaim interest in representing
employees in a unit for which they hold exclusive recognition. These letters
are, in effect, a request by the exclusive representative to clarify an existing
unit to reflect that it no longer represents the employees in a unit for which it
was granted exclusive recognition. The Regional Office may not docket these
letters as a case. The region contacts the labor organization seeking to
disclaim representational interest and provides prefiling assistance as
discussed in CHM 2.3, including assisting in drafting the petition.

In the event a disclaimer is filed properly on a petition form, see CHM 20.1.7
for a supplemental checklist.

Contents of petitions seeking to decertify an incumbent labor
organization based on claims that the labor organization is subject to
corrupt influences pursuant to 5 U.S.C. 7111(f)(1): The regulations do not
expressly provide for this type of a petition. However, as the Authority’s
decision in NYNG, 53 FLRA 111 (1997) makes clear, the filing of a section
7111(f) petition requesting decertification is consistent with the Statute. In
USIA, 53 FLRA 999 (1997), the Authority held that a bargaining unit
member’s petition for decertification pursuant to section 7111(f), unlike a
decertification petition filed pursuant to section 7111(b)(1)(B), will be
considered to have been properly filed without the need for a showing of
interest. In all other respects, such a petition is processed according to the
regulations concerning petitions which do not require an election. (USIA at
1004).
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Contents of Petition

Follow CHM 5.6 for contents of petitions seeking to decertify an incumbent
exclusive representative pursuant to 5 U.S.C. 7111(f)(1). In addition to the
information required on the petition form, the petitioner includes evidence that
it has obtained an initial third party determination that establishes a
reasonable cause to find corrupt and anti-democratic influences. See CHM
20.1.8, 23.9.3, RCL 10B and HOG 46B.
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6.1

6.2

6.3

General Service Requirements

PARTIES’ GENERAL SERVICE REQUIREMENTS

Overview: The regulations require that every petition, motion, brief, request,
challenge, written objection, or application for review shall be served on all
parties affected by issues raised in the filing. The service shall include all
documentation in support thereof, with the exception of a showing of interest,
evidence supporting challenges to the validity of a showing of interest, and
evidence supporting objections to an election. The filer submits a written
statement of service to the Regional Director. (See § 2422.4) (Note that the
petition form includes a certification of service - see CHM 7). All documents
filed with the Authority, General Counsel or the Regional Director shall be in
accordance with § 2429.24 through § 2429.27 unless directed otherwise in
this manual.

Specific requirements are outlined throughout this manual as appropriate.

NOTE: The service requirements in § 2422.4 are construed to exclude
from serving parties with supporting evidence that may identify
employees who voted in an election or how they voted; the names of
voters or attendees at a Montrose election or any other type of evidence
that may reveal the identity of an employee who was engaged in any
election proceeding.

Relation to Section 2422.6: Section 2422.6 also requires the Regional
Director to notify all affected parties when a petition has been filed. See CHM
15 for detailed guidance on this section of the regulations.

Service after a party designates a representative: Once the parties have
been notified and the parties designate a representative, copies of all
documents and written communications issued thereafter are served on the
designated representative, in addition to the party. The designated
representative is served copies of all correspondence by the Regional Office
in accordance with § 2429.12. Designations of representative remain valid in
each case until a written revocation is filed. If a case is no longer within the
jurisdiction of the Regional Office where such a designation or revocation was
filed, the Regional Office immediately notifies the appropriate Regional Office
of the designation or revocation.
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Service by Petitioner
SERVICE OF THE PETITION BY THE PETITIONER: Upon filing a petition,
the petitioner is responsible for the timely service of a copy of the petition,
together with any attachments, on parties known to be affected by issues
raised by the petition. Any showing of interest or showing of membership
submitted with a petition, however, may not be furnished to any other party.
While the regulations require that a written statement of such service be filed
with the Regional Director; note that the petition form contains a statement by
the petitioner verifying service of the petition on all parties known to be
affected by issues raised in the petition. If the petitioner fails to actually serve
copies of the petition on affected parties, the petition is defective and could
be dismissed if the defect is not cured (see CHM 12, 12.4 and 13.8). See
also U.S. Department of the Army, Headquarters, Sixth United States Army,
Presidio of San Francisco, California (Presidio), 34 FLRA 1032 (1990)
(awareness of parties of filing of an application for review not sufficient-
documents must be served).

NOTE: The service requirements in § 2422.4 are construed to exclude
from serving parties with supporting evidence that may identify
employees who voted in an election or how they voted; the names of
voters or attendees at a Montrose election or any other type of evidence
that may reveal the identity of an employee who was engaged in any
election proceeding.

Office of the General Counsel
Representation Case Handling Manual 7-1



7-2

Office of the General Counsel
Representation Case Handling Manual

Service by Petitioner



8.1

8.2

8.2.1

8.2.2

8.2.3

Where to File

WHERE TOFILE: Petitions are filed with the Regional Director for the region
in which the unit or employee(s) affected by issues raised in the petition are
located. If the unit or employees are located in two or more regions, the
petitions are filed with the Regional Director for the region in which the
headquarters of the agency or activity is located [§ 2422.5(a)].

Application: This regulation applies to cases that involve:
a. Nationwide units involving issues that are national in scope;

b. Nationwide units that raise issues that appear to be the result of a
local change; or

c. Units that raise issues that extend beyond the region’s jurisdiction.

Communication with otherregions: Regional Directors are responsible for:
a) notifying other regions about these cases; b) verifying whether or not
such cases are pending in their region; and c¢) reaching a consensus about
how and where such cases will be processed.

Notifying other Regional Directors: \Whenever a region receives a case
involving a nationwide unit in which issues are raised: 1) that may be
nationwide in scope, or 2) that may cross regional jurisdictional lines,
Regional Directors are required to send an e-mail to the other Directors
inquiring about similar cases.

Responding to e-mails: All Regional Directors are required to respond to
any e-mails inquiring about a case. The lack of a response is not interpreted
as a negative response.

Discussion and consensus: If any case involves issues that cross regional
jurisdictional boundaries or raise issues that are nationwide in scope (e.g.,
impact beyond the region’s jurisdiction; result from a nationwide
reorganization versus a local change), the affected Regional Director(s)
contacts the Regional Director where the Headquarters for the agency is
located. Together, the Regional Directors discuss, coordinate and decide
where the case(s) will be processed. If the issues appear to affect the entire
unit, the case may be transferred to the region where the headquarters is
located. If the issues appear to be local in scope, the Regional Directors
reach agreement on where the petitions will be processed. If the Regional
Directors cannot determine whether to transfer the case(s), contact the Office
of the General Counsel for assistance.

In addition, in accordance with the guidelines set forth in OGC Management
Memoranda 99-1 and 99-2, the regions may agree to transfer other
representation case(s) to other region(s) after they are filed for processing.
See CHM 63.4 for transfer and consolidation policies.
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Number of Copies

NUMBER OF COPIES: An original and two (2) copies of the petition and the
accompanying material are filed with the Regional Director. [§ 2422.5(b)]
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Date of Filing
DATE OF FILING: A petition is filed when it is received by the appropriate
Regional Director [see § 2422.5(c)]. A petition may be properly filed in
person, by mail (in accordance with § 2429.24) or by handing it to an agent
who is away from the Regional Office. In such circumstances, the date of
receiptis inserted in the appropriate space on the face of the petition and also
noted on the reverse side of the petition together with the Agent’s name.

If a petition is filed in an incorrect Regional Office, the petition is “received by
the appropriate Regional Director” in accordance with the regulations when
the correct Regional Office is contacted and a case number is obtained
(preferably over the phone and on the day of receipt in the wrong office). A
copy of the petition is faxed to the appropriate Regional Office and the original
is mailed. A copy of the petition is also retained in the incorrect Regional
Office’s correspondence file. Upon receipt of the petition, the proper
Regional Office may proceed with processing the case.
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Timeliness of Petitions

TIMELINESS OF PETITIONS:

General overview: Timeliness requirements for petitions are prescribed in
the Statute at 5 U.S.C. 7111 and implemented at § 2422.12 of the regulations.
The Statute’s timeliness requirements apply only to petitions seeking an
election, whether filed by labor organizations, by individuals seeking an
election to decertify an exclusive representative or by agencies. Petitions filed
for the following purposes are subject to the timeliness requirements set forth
in § 2422.12:

a. To request an election to determine if employees in an appropriate
unit wish to be represented for the purpose of collective bargaining
by an exclusive representative;

b. To request an election to determine if employees in a unit no longer
wish to be represented for the purpose of collective bargaining by an
exclusive representative;

c. To clarify any matter relating to representation when a party raises
issues relating to the majority status of the currently recognized or
certified labor organization (see CHM 3.3.2).

This section contains an overview of timeliness requirements. For a detailed
discussion of substantive case law on the timeliness of election
petitions, see RCL 12. Exceptions to the timeliness requirements may be
warranted in unusual circumstances [§ 2422.12(f) and CHM 11.6].

Certain timeliness requirements may apply to the filing of amended petitions
(see CHM 13.6 and RCL 12) and the adequacy of a petitioner's showing of
interest.

Additional bars described in § 2422.14 apply to the filing of petitions seeking
elections after the withdrawal or dismissal of a petition or after the filing of a
disclaimer of interest by an exclusive representative (see CHM 11.9).

There are also bars related to the processing of election petitions during the
pendency of unit consolidation petitions (see CHM 11.10).

Election Bar: 5 U.S.C. 7111(b) precludes conducting an election in “any
appropriate unit or subdivision thereof within which, in the preceding 12
calendar months, a valid election under this subsection has been held”
[§ 2422.12(a)].

The election bar rule is applicable to units where there is no incumbent
exclusive representative. Thus, if a valid election is conducted, and no union
is certified, no election may be held in that unit or a subdivision of that unit
within twelve months of the date the election is held. In the private sector, the
election is considered to have been held on the date the balloting is
completed, rather than the date of issuance of the certification of results of
election. See Mallinckrodt Chemical Works, 84 NLRB 291 (1949). The
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Authority has not had the opportunity to issue a decision on this point. The
election bar rule does not apply to a petition seeking an election in a broader
unit, which includes the unit in which the election was conducted. See
Federal Aviation Administration, 2 AISLMR 340 (1972). The election bar rule
also does not apply to petitions to consolidate existing units filed under
5U.S.C. 7112(d).

Certification Bar: 5U.S.C. 7111(f) prohibits according exclusive recognition
to a labor organization:

(4) if the Authority has, within the
previous 12 calendar months, conducted a secret
ballot election for the unit described in any
petition under this section and in such election a
majority of the employees voting chose a labor
organization for certification as the unit's
exclusive representative.

The certification bar applies during the first year following the issuance of a
certification of representative, so long as no collective bargaining agreement
has been executed [§ 2422.12(b)]. This includes issuance of a certification
of consolidation of units. Once an agreement is executed, the contract bar
rule applies to the unit. An exclusive representative voluntarily waives the
certification bar when it files a petition for a broader appropriate unit which
includes the unit for which the certification was issued. See U.S. Army Corps
of Engineers, Mobile District, 2 A/ISLMR 486 (1972).

Contract Bars: 5 U.S.C. 7111(f) prohibits according exclusive recognition to
a labor organization:

(3) if there is then in effect a lawful
written agreement between the agency involved
and an exclusive representative (other than the
labor organization seeking exclusive recognition)
covering any employees included in the unit
specified in the petition, unless --

(A) the collective bargaining agreement
has been in effect for more than 3 years; or

(B) the petition for exclusive recognition
is filed not more than 105 days and not less than
60 days before the expiration date of the
collective bargaining agreement. . .

Absent unusual circumstances, the Authority will dismiss an election petition
filed for a bargaining unit at a time when the unit is covered by a lawful written
collective bargaining agreement, unless the agreement has been in effect for
more than three years or the petition is filed during the 45-day “window period”
setoutin 5 U.S.C. 7111(f)(3)(B).

There are two basic issues in contract bar cases: (1) whether the agreement
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asserted to bar a petition is a lawful written collective bargaining agreement
and (2) whether the agreement is free from ambiguity regarding its effective
date, so that it constitutes a bar to an election petition. An in-depth
discussion of these issues and other issues that arise in contract bar
cases can be found in RCL 12.

Thus, when a collective bargaining agreement covering a claimed unit has
been signed and dated by the activity and the incumbent exclusive
representative, a petition seeking an election or seeking to clarify a matter
relating to representation based on a challenge to the recognized or certified
labor organization’s majority status is considered timely when it is filed as
follows:

a. Not more than one hundred and five (105) days and not less than
sixty (60) days prior to the expiration date of an agreement having
a term of three (3) years or less from the date it became effective
[§ 2422.12(d)];

b. Not more than one hundred and five (105) days nor less than sixty
(60) days prior to the expiration of the initial three (3) year period of
an agreement having a term of more than three (3) years from the
date it became effective [§ 2422.12(e)]; or

C. Any time when unusual circumstances exist which substantially
affect the unit or the majority representation [§ 2422.12(f) and also
CHM 11.6].

See Appendix B, Petition Timeliness Guide, for assistance in determining the
timeliness of petitions filed during the open period of a contract.

NOTE: In Department of the Army, Illl Corps and Fort Hood, Fort Hood,
Texas (Fort Hood), 51 FLRA 934, 941 (1996), the Authority decided that
where a petition is filed on the same day that an agreement is executed,
and all that remains is agency-head review pursuantto 5 U.S.C. 7114(c),
the agreement does not act as a bar. The Authority established certain
requirements that must be met at the time of execution. The notice to
the agency:

must be in writing and convey that the petitioning
union has taken all steps necessary to file a
petition with the Authority. The notice must be
served on a person having authority over agency
negotiations, which could extend to and include
the head of the agency, and must be received on
the same day that the petition is filed but prior to
the point at which the collective bargaining
agreement is executed. Receipt of the notice
must be verifiable through documentary
evidence. (footnotes omitted)
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The region decides whether the petitioner followed these requirements. Once
it has been established that the petition is timely and met the prima facie
showing of interest requirements, it is given equivalent status. U.S.
Department of Defense Dependents School, Panama Region, 44 FLRA 419
(1992).

Bar during 5 U.S.C. 7114(c) review: A petition seeking an election is not
considered timely if filed during the period of agency head review under 5
U.S.C. 7114(c). This bar expires upon either the passage of thirty (30) days,
absent agency head action, or upon the date of any timely agency head
action [§ 2422.12(c)].

The Statute at 5 U.S.C. 7114(c) provides for agency head approval of
collective bargaining agreements. If the agency head does not approve or
disapprove the agreement within 30 days of the date it was executed, the
agreement takes effect and is binding on the parties. Section 2422.12(d)
imposes a bar on the filing of an election petition during the agency-head
review period. See also Federal Aviation Administration, 2 A/ISLMR 340
(1972); Federal Aviation Administration, Case No. 22-3711(RO), 1 Rulings on
Requests for Review 258 (1973).

Unusual circumstances: A petition seeking an election or a determination
relating to representation matters may be filed at any time when unusual
circumstances exist that substantially affect the unit or majority representation
[§ 2422.12(f)].

Petitions seeking resolution of matters related to representation (e.g.,
petitions that question the appropriateness of an established unit due to a
substantial change in the character and scope of the unit) are usually filed at
the time of the organizational changes. These events do not necessarily
coincide with contractual window periods. The filing of such a petition during
the term of a contract is taken as an assertion that unusual circumstances
exist, whether or not the petitioner actually uses this term of art. See
Department of State, Bureau of Consular Affairs, Passport Services, 35 FLRA
1163 (1990); U.S. Department of the Interior, Indian Health Service, Gallup
Indian Health Center, Gallup, New Mexico, 48 FLRA 890 (1993).

For detailed discussion of specific situations involving unusual circumstances,
see RCL 12, Timeliness.

Premature extension: Where a collective bargaining agreement with a term
of three (3) years or less has been extended and signed more than sixty (60)
days before its expiration date, the extension will not serve as a basis for
dismissal of a petition seeking an election filed in accordance with this section
[§ 2422.12(9)].

An agreement executed by the parties more than sixty days before the
expiration of the current agreement is considered premature for contract bar
purposes. Such agreements modify or extinguish the 45-day “window period”
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established by 5 U.S.C. 7111(f)(3)(B). Accordingly, the Authority will not
recognize a premature extension of an agreement as a bar to an election
petition. See Department of Health and Human Services, Boston Regional
Office, Region 1, 12 FLRA 475 (1983) (DHHS). The premature extension
analysis applies solely to the extension of agreements having a term of three
years or less. If an agreement has a term of more than three years, it serves
as a bar to an election petition only during its initial three year period
[§ 2422.12(e) and CHM 11.4].

Contract requirements: Section 2422.12(h) describes requirements.

Collective bargaining agreements, including
agreements that go into effect under 5 U.S.C.
7114(c) and those that automatically renew
without further action by the parties, do not
constitute a bar to a petition seeking an election
under this section unless a clear and
unambiguous effective date, renewal date where
applicable, duration, and termination date are
ascertainable from the agreement and relevant
accompanying documentation.

This provision tracks existing case law and places in one section all
requirements concerning a contract as a bar to a petition seeking an election.
See U.S. Department of the Interior, Redwood National Park, Crescent City,
California, 48 FLRA 666 (1993); U.S. Department of Health and Human
Services, Social Security Administration, 44 FLRA 230 (1992); Florida (Air)
National Guard, St. Augustine, Florida, 43 FLRA 1475 (1992); U.S.
Department of Housing and Urban Development, Newark Office, Newark, New
Jersey, 37 FLRA 1122 (1990); Department of the Army, U.S. Army Concord
District Recruiting Command, Concord, New Hampshire, 14 FLRA 73 (1984).

Withdrawal or dismissal of petition: Section 2422.14 describes the
consequences of a withdrawal or dismissal of a petition seeking an election.

Withdrawal/dismissal less than sixty (60) days before contract expiration
or anytime after the expiration of the agreement: When a timely filed
petition seeking an election is withdrawn or dismissed by the Regional Director
less than 60 days before the expiration of a contract covering the employees
affected, or anytime after the expiration of the agreement, another petition
seeking an election is not considered timely if filed within a ninety (90) day
period from either:

a. the date the withdrawal is approved; or

b. the date the petition is dismissed by the Regional Director when no
application for review is filed with the Authority; or

C. the date the Authority rules on an application for review.
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The section applies to all contracts, not just those having a term of 3 years or
less. Other pending petitions that have been timely filed concerning any
portion of the incumbent’s unit, will continue to be processed [see
§ 2422.14(a)).

Withdrawal by petitioner: A petitioner who submits a withdrawal request for
a petition seeking an election that is received by the Regional Director after the
notice of hearing issues or after approval of an election agreement, whichever
occurs first, is barred from filing another petition seeking an election for the
same unit or any subdivision of the unit for six (6) months from the date of the
approval of the withdrawal by the Regional Director [§ 2422.14(b)].

Withdrawal by incumbent: When an election is not held because the
incumbent disclaims any representation interest in a unit, a petition by the
incumbent seeking an election involving the same unit or a subdivision of the
same unit is not considered timely if filed within six (6) months of cancellation
of the election.[§ 2422.14(c)].

Timeliness of petitions while other petitions requesting to consolidate
existing units are pending: Petitions affected by the filing of a petition
seeking to consolidate existing units are processed as follows:

Prior petitions seeking an election or resolution of a matter relating to
representation due to changes in the character and scope of the unit:
If a petition seeking an election or seeking to resolve a matter relating to
representation due to changes in the character and scope of the unit is filed
prior to the filing of a related petition to consolidate units, this petition is
resolved before the affected unit may be included in the proposed
consolidated unit. See Department of Transportation, Federal Aviation
Administration, 4 FLRA 722 (1980), that provides background information on
these provisions.

Subsequent petitions seeking an election: Any petition that seeks an
election in any existing exclusively recognized unit covered by a pending
petition to consolidate existing exclusively recognized units is required to be
filed in a timely manner and satisfy the election, certification and agreement
bars. Petitions filed after the related unit consolidation petition (is filed) are
held in abeyance pending the processing of the petition to consolidate. Upon
the issuance of a certification on consolidation of units, the petitioner is given
thirty (30) days from the issuance of the certification to submit a sufficient
showing of interest in the consolidated unit. If the petitioner obtains a sufficient
showing of interest, the petition is processed and an appropriate certification
is issued.
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DEFECTIVE PETITIONS: This section presents an overview of defective
petitions. Defective petitions either prevent the case from being opened
immediately or prevent the Regional Director from taking action on the case
pursuant to § 2422.30(c). The nature of the defect determines whether the
petition can be opened and its ultimate disposition. A basic understanding of
defective petitions is required before processing any petition. This section
distinguishes between defective petitions that prevent a case from being
opened and those which prevent the Regional Director from taking action on
the petition.

General policy requirements: All petitions are docketed even though a
petition may be defective. Itisimperative that the Regional Director review all
incoming petitions immediately to identify any defects. Delays in identifying
and acting upon defects could eventually affect the processing of a petition.
For instance, when a petition seeking an election is filed during the open
period of a contract, the Regional Office quickly establishes whether the
petitioner has submitted an adequate prima facie showing of interest. If the
showing is inadequate, the Region’s failure to make a timely determination
could deny the petitioner an opportunity to submit additional showing of
interest timely (see CHM 18).

What is a defective petition: A petition is defective if it does not comply with
the filing requirements set forth in § 2422.3 at the time it is filed. A defective
petition differs from one in which it does not appear that it can be processed
(for example, when a petition is clearly untimely). See CHM 15.8.

Defects which prevent a case from being opened: In certain cases, the
petition is docketed, but it cannot be opened because the petitioner has not
complied sufficiently with the regulations to warrant further processing of the
case. Usually, the petition form is missing crucial information or the showing
of interest in election or dues allotment cases is not attached. The Regional
Director determines whether a petition is defective and cannot be opened
(CHM 12.3).

Defects which may prevent the Regional Director from taking action on
the case: Some petitions do not comply fully with the filing requirements, but
the procedural defects do not warrant delaying opening the case. These
petitions are defective, but may be opened (CHM 12.4). However, the
petitioner corrects the procedural defect before the Regional Director can take
action on the case pursuant to § 2422.30.
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Examples of defective petitions that may not be opened and delay initial
communications with the parties: Such petitions cannot be opened and
can only be cured by an amended petition. See CHM 13 for guidance on
amending petitions:

a. The petitioner did not sign the petition form;

b. The petition was not filed on the correct form or a reasonable
facsimile of the correct form (FLRA Form 21);

c. The petitioner did not explain the purpose of the petition or the stated
purpose is so unclear given the other information provided with the
petition that it raises questions about what the petitioner is seeking;

d. The unit description is not provided;

e. In a petition seeking an election, the showing of interest is not
provided orin a petition seeking a determination of eligibility for dues
allotment, the showing of membership is not provided;

f. The preliminary showing of interest in an election petition cannot be
checked because crucial information is missing on the petition form;

g. The petitioner does not identify any parties affected by issues raised
by the petition; or

h. A local activity or labor organization files a petition on a matter
relating to the representation of employees who are part of a
nationwide exclusive bargaining unit or an agency-level consolidated
unit. The names of the petitioner and agency affected by issues
raised do not reflect the parties to the certification. Additionally, the
local activity or local labor organization does not appear to be
authorized to represent the party to the recognition/certification. (see
CHM 4.7, 14.2 and 20.1.1 for handling procedures).

If a petition is defective as described in this subsection, the region notifies the
petitioner telephonically (CHM 20.2) and the Regional Director sends a
confirming letter as set forth in Figure 12.3 (with the exception of showing of
interest defects - see below). The letter will advise the petitioner of the defect
and state that absentan amended petition that corrects the defect, the petition
will be dismissed.

NOTE: If the petition is defective because the petitioner seeking an
election failed to submit a showing of interest or to complete Item #3, the

agent contacts the petitioner immediately since Authority case law
requires that any showing of interest must be received not later than the
last day on which the petition may be filed timely. Similarly, the showing
must be adequate. CHM 18.9 establishes unique time limitations for
perfecting an inadequate showing of interest.
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Examples of defective petitions that may be opened and do not delay
initial communications with the parties:

a. The unit description is unclear or inaccurate;

b. The purpose of the petition and the results the petitioner seeks are
unclear, but reasonably comply with §§ 2422.3(a)(8) and 2422.1, or
provide sufficient information to warrant opening the case (see also
NOTE at CHM 5.2);

C. The petitioner did not serve a copy of the petition on all parties
known to the petitioner to be affected by issues raised by the petition;

d. The petitioner did not submit an alphabetized list of names
constituting the showing of interest although the showing was
attached;

e. Information pertaining to potential parties affected by issues raised

appears inadequate.

The petitioner is notified of these defects telephonically which is confirmed by
letter signed by the Regional Director as shown in Figure 12.4. See also CHM
20.2. The petitioner is provided with specific guidance on the information
needed to correct the defect. Forinstance, if a petitioner fails to serve a copy
of the petition on any party that the petitioner knows to be affected by issues
raised by the petition, the petitioner is instructed to serve a copy of the petition
on all known parties. The case, however, can be opened because the parties
can be identified and the petition is clear in other respects. If the petitioner
subsequently fails or refuses to comply with the regulations, the petition could
be subject to dismissal.

NOTE: An amended petition may not be necessary to cure the defective
petition described in CHM 12.4. The Regional Director has discretion in
such instances to decide when an amended petition is required (CHM

13.8.2d).

What happens to defective petitions: A petition will be dismissed if a
petitioner does not comply with the Regional Director’s request to
correct a defective petition either by amending the petition or otherwise
complying with the regulations. Regional personnel are available to
assist the petitioner in amending the petition. Specific guidelines for
processing defective petitions are found in CHM 13 (amending a petition)
and CHM 20 (reviewing the sufficiency of petitions and processing
defective petitions).
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NOTE: Ultimately, the Regional Director decides whether to require an
amended petition; however, the petitioner decides whether to amend a
petition.
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AMENDING A PETITION: The petitioner on his/her own initiative may add or
delete from the original or last amended petition, irrespective of the
developments of the pending investigation. This section provides guidance on
determining when to require an amended petition and on assisting petitioners
in filing an amended petition.

General requirements: No change or correction can be made in a petition
after it has been filed and docketed unless an amended petition is filed. An
amended petition is required when:

a. The petition is defective and cannot be opened as filed;
b. The petitioner changes the identity or size of the unit; or
c. The petitioner significantly changes the purpose(s) of the petition,

issues raised by the petition, and/or the results sought by the petition.

Purposes of amending a petition: There are three (3) basic purposes in
amending a petition with respect to the unit:

a. to correct defects due to omissions or ambiguities;
b. to change the identity or size of the unit; and/or
c. to change the purpose(s) of the petition.

How to file: A petition is amended only by completing the appropriate new
form. Thus, except as noted below, a petition cannot be amended by oral or
written request. An amended petition is designated by inserting “AMENDED”,
“FIRST AMENDED” or “SECOND AMENDED?” etc. before the word “petition.”
Since an amended petition replaces the original petition, all items in the
original petition which are not changed by the amended petition are restated
in the amended petition. For example, when filing an amended petition to
correct the name of the activity or agency, all remaining entries contained in
the original petition are restated, unaltered, in the amended petition. Any
change, however slight, from the original petition, constitutes an
amendment with respect to that item.

An exception to the rule that a petition is amended by submitting a new form
occurs when the petitioner seeks to amend its petition during a hearing (see
HOG 18.7).

Who may file: An amended petition may be filed only by the petitioner or the
petitioner's designated representative.

Service and filing requirements: The service and filing requirements
discussed in CHM 7 through 10 apply to amended petitions.
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When to file: The regions contact the Office of the General Counsel
whenever questions arise concerning any timeliness issues raised by the filing
of an amended petition. See RCL 12.

Regional Office assistance provided in amending petitions:

Policy: A single petition permits a flexible approach to resolving issues
concerning the representation of employees by labor organizations covered
by the Statute. Regional Office personnel may render assistance to the
petitioner, including soliciting amended petitions when such amendments
clarify the purpose for which the petition was originally filed or assist the
affected parties in narrowing or resolving the issues raised by the petition.
Regional Office personnel exercise the same care and judgement in
discussing amending a petition as in any other phase of case processing.

Assisting the petitioner: Regional Office personnel may provide assistance
to the petitioner, as appropriate, by talking to or meeting separately with the
petitioner or jointly with all parties known to be affected by issues raised in the
petition. Regional Office personnel may provide reasonable technical
assistance by furnishing appropriate forms or suggesting wording on the
petition form itself. Regional Office personnel may also assist the petitioner
in defining issues consistent with § 2422.13. To the extent the Regional Office
personnel utilize alternative dispute resolution techniques to discuss, narrow
and if possible, resolve issues, Regional Office personnel are cognizant at all
times of the requirement to be consistent with the Statutory requirements for
appropriate units and unit eligibility (see also CHM 1 and 25, and HOG 2.3).

Ethical considerations: Regional Office personnel ensure that their actions
do not lead to an appearance of undue assistance to a party. Regional Office
personnel are the Authority's representative, and that all parties expect
objective consideration of their interests and positions.

Guidance on determining whether to require an amended petition:

Defective petitions that prevent a petition from being opened: Any
omissions from the petition form, or the failure to submit a showing of interest,
preclude the case from being opened. As discussed in CHM 12.3, such
defects are corrected by amending the petition before a case can be opened.

Defective petitions that may prevent the Regional Director from taking
action on a case: Certain defects as discussed in CHM 12.4 may be
corrected during the initial stages of processing without filing an amended
petition. The Regional Director has discretion in these circumstances to
require an amended petition. Listed below are some examples of petitions
defective because of omissions or ambiguities, and guidance on determining
whether to require an amendment.

a. Editing the unit description in an election petition to reflect statutory
exclusions does not require an amended petition, but can be
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accomplished in the agreement for election and subsequent Notice
of Election.

b. Providing proof of service does not require an amended petition (if a
party alleges it was not served), but rather a letter certifying that
service was effectuated; however, the failure to actually effect
service of copies of petitions could be the basis for dismissal of
petition (see CHM 7 and Presidio, 34 FLRA at 1034).

c. Clarifying a poorly worded unit description or statement of the
purpose of petition may not necessarily require an amended petition
if in the Director's view the intent is clear and/or the existing
certification is accessible and reflects substantially the same unit.

d. The regulations require the petitioner to submit an alphabetized list
constituting the showing of interest with the actual showing of
interest(CHM 18.2 and 18.9). The Regional Director has discretion
to require an amended petition if the petitioner fails to submit an
alphabetized list of names. The Regional Director may also exercise
discretion in requiring the alphabetized list in cases where the unit is
very small. Otherwise, this list is obtained during the investigation.

Amendments to change the identity of the unit: A petition is usually
amended when the identity of the unit is changed:

a. A unit changes its identity when there is a change in the scope of a
unit. For example:

> an entirely different classification of employees is added to a
proposed unit or the geographical boundaries of a proposed unit are
expanded, thus changing the scope, i.e., the identity of a unit.

b. A unit may change its identity if the size of the unit changes.
Employees may be added to a proposed unit without involving the
inclusion of any new job categories. For example:

> a unit of General Schedule employees may be amended to include
regular part-time employees each of whom is classified as a General
Schedule employee. In this instance, the petition is amended
because of a change in the size of the unit. Regional Directors have
discretion to decide if changes in the size of a unit affect the identity
of a unit and thus, require an amended petition.

Absent an amended petition, parties that may be affected by issues raised in
the petition cannot be identified and notified of the petition and be giv en the
opportunity to intervene. Parties already named also have no opportunity to
respond to changes in the petition if an amendment is not filed.

Exceptions to requirement to amend petition: A labor organization files a
petition for a unit of employees and during the course of the investigation,
issues are raised with respect to the eligibility of certain employees in the unit
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pursuant to 5 U.S.C. 7112(b). In these cases, the region has discretion to
require the union to amend the petition to exclude the disputed employees if
it indicates that it may be willing to proceed to an election on the employees
who are found to be eligible. See National Mediation Board, 54 FLRA 1474
(1998), where the Authority stated the petitioner was not required to amend its
petition when it did not intend to change the unit description. An amendment
is not required to exclude positions based on the statutory exclusions if the unit
description otherwise remains valid.

Another exception is during a hearing. An amended petition is not required
when the Hearing Officer requests the petitioner at a hearing whether it is
willing to go to an election on a unit different than what was petitioned for in the
event the Regional Director finds an alternative unit appropriate. See HOG
32.12 and 35.8.

Amendments to change the purpose(s) of the petition: A petitioner is
required to amend the petition when the petitioner changes the purposes for
which the petition was initially filed. Examples include:

> A petition is filed to clarify a matter relating to a reorganization
following a reorganization. During the processing of the petition, the
petitioner realizes the extent of the reorganization and seeks to
amend the purpose of the petition to reflect the impact of the
reorganization on other units, parties, etc.

> A labor organization files a petition seeking an election to represent
a unit of employees without an exclusive representative. While the
petition is being processed, the petitioner concludes that it might not
have the showing of interest to support its petition, but would have
the showing of membership to support a petition for dues allotment.

NOTE: An amended petition is not required when the petitioner decides
to add a proposed unit to an existing unit. The purpose of the petition
has not changed nor have the showing of interest requirements
regardless of the petitioner’s intent to represent the employees in a
separate appropriate unit or as part of an existing unit.

Effect of amended petitions on parties, timeliness, posting, showing of
interest: Amended petitions may change the scope or purpose of the petition,
and the parties who may be affected by issues raised in the petition. Amended
petitions that change the scope of the petition may also change the showing
of interest requirements. See applicable sections of this manual for a
discussion of the effects of an amended petition on:

a. notification of parties affected by issues raised by an amended
petition - CHM 15.11;

b. posting requirements - CHM 16.8;

c. effect on showing of interest - the showing of interest is re-evaluated
whenever there is a change in the size of the unit, due either to an
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amendment on the petitioner's own motion or to the Regional
Director’s or Authority’s decision on eligibility or unitissues - CHM 18;
NOTE: a petitioner is required to submit the requisite showing
of interest at the time the amended petition is filed [see U.S.
Department of the Interior, National Park Service, Washington, DC,
55 FLRA 311, 315 (1999)] and CHM 18.1 and CHM 18.13.6; and

timeliness - RCL 12, HOG 48 and CHM 11.
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INITIAL COMMUNICATIONS
CHM 14 through 17

GENERAL REQUIREMENTS FOR COMMUNICATING WITH THE PARTIES:

Overview: Immediately after docketing a petition, the Regional Director
acknowledges receipt of the petition by sending an appropriate letter to the
petitioner and/or any labor organization, agency or activity affected by issues
raised by the petition. The contents of opening letters are dependent on the
purpose and sufficiency of the petiton (CHM 15 - information about
notification). Normally, a petitioner is not sent a letter acknowledging receipt
of the petition unless the petition is defective (CHM 15.4). A petition is opened
when the region sends letters to affected parties notifying them of the petition
(CHM 15.8). The petitioner receives copies of these letters (CHM 15.4.3). At
aminimum, initial correspondence to the parties includes a copy of the petition
and a request for a designation of representative (FLRA Form 75). The cover
letter also designates the name and telephone number of the agent to whom
the case is assigned (CHM Figures 15.8A & B, 15.9).

Once the petition is opened and the affected parties are designated, the
Regional Director is required to serve copies of every amended or cross
petition and any documents emanating from the region on all affected parties.

Designation of representative: As set forth in CHM 14.1, a designation of
representative, is sent to all parties. FLRA Form 75, Notice of Designation of
Representative, is for the convenience of the parties and notifies the Regional
Office of the name and address of their counsel or other representative.
However, any written designation, signed by a person in an official capacity
with authority to bind a party, is sufficient. If an FLRA Form 75 or other written
statement of designation is not submitted by a party, the petition is processed
utilizing the name and address stated on the petition for that party.

NOTE: A petition filed by a local activity or labor organization on a
matter relating to the representation of employees who are part of a
nationwide exclusive bargaining unit or an agency-level consolidated
unit is not defective if: (see CHM 4.7 for details and CHM 12.3)

1) the parties to the certification appear on the caption of
the petition (Items #3 and #4);

2) the petition reflects that the parties to the certification
are the parties that are filing the petition; and

3) the local activity or labor organization that is filing the

petition on behalf of the certified representatives
confirms it has been designated as the petitioner’(s)
representative.

Service of documents on designated representatives: After a party
designates a representative, copies of all documents and subsequent written
communications are served on the designated representative and a copy is
sent to the party in accordance with § 2429.12 (service by the Authority and
Regional Directors) and § 2429.27 (service by the parties) (see CHM 6.3).
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General Communications
Such designation remains valid until a written revocation is filed. If a case is
no longer within the jurisdiction of the Regional Office where such a
designation or revocation was filed, the Regional Office immediately notifies
the appropriate Regional Office of the designation or revocation.

Notification of change in assignment: In the event that a change is made
in the agent assigned to the case, the Regional Office promptly notifies the
parties by letter (see Figure 14.4).
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15.1

15.2

15.3

Opening Procedures: Identifying and Notifying Potential Parties

IDENTIFYING AND NOTIFYING POTENTIAL PARTIES ABOUT PETITION:
This section discusses requirements and procedures for identifying and
notifying parties that may be affected by issues raised by the petition. These
procedures “begin the opening process.”

Correlation between petitioner responsibility to serve and Regional
Office responsibility to notify: The regulations require the petitioner to
serve a copy of the petition on all parties known to be affected by issues raised
by the petition. Section 2422.6(a) places additional responsibilities on the
Regional Director to notify any labor organization, agency or activity that the
petitioner has named as being affected by issues raised by the petition and to
make reasonable efforts to identify and notify any other labor
organization, agency or activity affected by issues raised by the petition
(initially discussed in CHM 6.2).

Contents of notification: Section 2422.6(b) requires Regional Directors to
notify any labor organization, agency or activity affected by issues raised by
the petition of:

a. the name of the petitioner;

b. the description of the unit or employees affected by issues raised in
the petition; and

C. a request that all affected parties advise the Regional Director in
writing of their interest in the issues raised in the petition.

Sample letters are discussed in CHM 15.8 and 15.9.

Requirements for notification: The region takes the following actions prior
to notifying any labor organization, agency or activity identified as affected by
issues raised in the petition:

a. Review the petition carefully for sufficiency and clarity. The agent
reviews the petition for compliance with the filing requirements and
verifies that the petition is otherwise sufficient. Any labor
organization, agency or activity notified of the petition by the region
is entitled to understand from the attached petition what the petitioner
is seeking. The purpose of the petition, description of unit affected by
issues raised and the results the petitioner seeks have to “make
sense.” CHM 15.4 and_CHM 20.1.

b. Identify any labor organization, agency or activity that is affected by
issues raised by the petition. Only after the petition is examined for
sufficiency and clarity can the region properly identify parties that
may be affected by issues raised by the petition (CHM 15.5).

c. Prepare the letters (CHM 15.8and 15.9). These steps are described
more fully below.
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Opening Procedures: Identifying and Notifying Potential Parties

Notification to petitioner: The first step determines whether the petition is
sufficient and can be opened. For a checklist on reviewing the sufficiency of
petitions, see CHM 5 and 20.

If the petition is defective and cannot be opened as described in CHM 12.3,
the region notifies the petitioner and sends a confirming letter in Figure 12.3
or an Order to Show Cause, as appropriate.

If the petition is defective, but can be opened as described in CHM 12.4, the
region notifies the petitioner of the defects and sends a confirming letter as
shown in Figure 12.4. Since the petition can be opened, the region proceeds
with steps “b” and “c” as outlined in CHM 15.3.

If the petition is not defective, the region is not required to send the petitioner
a separate acknowledgment of the filing. A copy of the region's notification
letter(s) to the other parties is sufficient notification that the petition has been
docketed and opened.

Identifying labor organizations, agencies or activities affected by issues
raised by the petition:

Party as used in § 2422.6(a): “Party” as used in § 2422.6(a) applies to any
labor organization, agency or activity identified by the parties as being affected
by issues raised by the petition and any other labor organization, agency or
activity that the Regional Director has identified and notified as affected by
issues raised by the petition. (See also § 2421.11 for a general definition of

party.)

Definition of “affected by issues raised”: The phrase “affected by issues
raised,” as used in Part 2422, includes labor organizations, agencies, or
activities having a connection to employees affected by, or questions
presented in, a proceeding (See § 2421.21 for a general definition).

Examples of labor organizations, agencies or activities that may have a
connection to employees affected by, or questions presented in a proceeding
include:

a. petitioners in related cases;

b. agencies or activities whose employees are the subject of the
petition;

c. agencies or activities whose employees may be affected by issues

raised in the petition, such as agencies whose employees were
affected by a reorganization;

d. an incumbent labor organization (any labor organization that is the
currently recognized or certified exclusive representative);
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e. a labor organization that has shown that it has an interest in
representing employees in the unit involved, either:

(i) named in the petition;

(ii) designated by the agency or activity as having a possible
interest in any of the employees in the unit;

(iii) named previously in a case closed within the past two (2)
years involving the same employees;

f. a labor organization that has shown that it has represented
employees involved in the subject petition.

g. national unions whose local unions are seeking to re-affiliate (see
New Mexico Army and Air National Guard, 56 FLRA 145 (2000)).

h. agencies at the departmental or command level when a
reorganization emanates from the higher level organization and the
reorganization may affect more than the unit that is the subject of the
petition.

NOTE: Based on recent Authority case law there are potentially three
types of parties subject to this provision: 1) A labor organization, agency
or activity identified as “affected by issues raised” and is automatically
permitted to participate in the petition as an incumbent labor
organization or employing agency; 2) a labor organization, agency or
activity that is required to intervene in the petition in accordance with
§2422.8; and 3) parties that are “affected by issues raised” by the
petition but who do not qualify as automatic parties or intervenors
pursuant to § 2422.8. These parties are considered “interested parties”
and are required to request to participate in the petition. See CHM 17 for
specific guidance on this issue and Utah Army National Guard, U.S.
Department of the Army, Draper, Utah (Utah ARNG), an unnumbered
Authority Decision denying an application for review in Case No. DE-RP-
80021, (1999) and Long Beach Veterans Administration Medical Center,
Long Beach, California, 7 FLRA 434 (1981).

Checklist for identifying labor organizations, agencies or activities
affected by issues raised by a petition: What follows is a checklist to aid
Regional Office personnel in identifying labor organizations, agencies or
activities affected by issues raised by a petition:

a. Review the petition for procedural compliance with filing requirements
(see_CHM 5 and 20). If the petition appears to be filed in
accordance with the regulations, make a list of the parties identified
by the petitioner.

b. Review the petitioner's statement of the issues raised by the petition
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and the results the petitioner seeks. Does the statement provided
generally explain whether the petition is for one or more of the
following purposes (CHM 3):

(i)

(ii)

(iii)

(iv)

(v)

(vi)

an election to determine if employees in an appropriate unit
wish to be represented for the purpose of collective
bargaining by an exclusive representative [§ 2422.1(a)(1)(i)
and CHM 3.2.1a); and/or

a determination of eligibility for dues allotment in an
appropriate unit without an exclusive representative
[§ 2422.1(a)(1)(ii) and CHM 3.2.1b]; or

an election to determine if employees in a unit no longer
wish to be represented for the purpose of collective
bargaining by an exclusive representative [§ 2422.1(a)(2)
and CHM 3.2.2].

to clarify, and/or amend [§ 2422.1(b)]:

- a recognition or certification then in effect (CHM
3.3.1); and/or

- any other matter relating to representation (CHM
3.3.2);

to consolidate two or more units, with or without an election,
in an agency and for which a labor organization is the
exclusive representative [§ 2422.1(c) and CHM 3.4].

to decertify the exclusive representative pursuant to
5 U.S.C. 7111(f)(1) (CHM 3.6);

Once the purpose is identified, review the petition and outline the

unit:

(i)

(ii)

Does the petition describe the unit affected by issues raised
in the petition; name the agency or activity involved; clearly
define the geographic locations and classifications of the
employees included (or sought to be included) in, and
excluded (or sought to be excluded) from, the unit?

Does the petition reflect that the unit was previously
certified?

Check the certification database and other case records in the
Regional Office for information about parties and an up-to-date
description of the unit. Do these records reflect that there were other
parties involved in previously filed cases? For instance, if the unit
was recently certified, were there any intervenors in the original
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representation case? Are there other labor organizations at the
agency/activity who participated as intervenors?

e. Use the OPM reference, “Union Recognition in the Federal
Government”if necessary, to check unit recognitions or certifications.

f. Contact the petitioner and the employing agency/activity in
accordance with the guidelines in CHM 20. Discuss the petition with
both parties (see CHM 20.2 - petitioner contact, CHM 20.4 - party
contact) and ask whether either party knows of any other labor
organization or agency/activity that could be affected by issues raised
by the petition.

g. Document the case file concerning the region’s efforts to identify
labor organizations, agencies or activities affected by issues raised
by the petition, the region’s determination/decision with respect to
naming affected parties and an explanation of any adverse
determination concerning potential parties (see also CHM 15.12and
CHM 26.2).

The Regional Director determines whether a defective petition and/or a
petitioner's failure to adequately identify affected parties delays processing the
case (CHM 12).

If a labor organization, agency or activity is not identified at the outset, it is
notified of the petition, in the form and manner indicated below, as soon as its
interest becomes apparent. For purposes of initial communications, it is
preferable to err on the side of notifying a potential party rather than on the
side of ignoring it.

Blanket requests for notice of “all” petitions: Blanket requests for notice
of “all” petitions are not honored. Similarly, blanket requests from National
Level Agencies and Labor Organizations to be considered as a “party” in all
representation proceedings are denied. There are two exceptions, noted
below, pertaining to petitions affecting nationwide exclusive or agency-level
consolidated bargaining units or petitions filed by a local labor organization
placed in trusteeship.

Exceptions to blanket requests for all petitions:

Petitions affecting nationwide exclusive or agency-level consolidated
bargaining units: Appendix C is a listing of all agencies and labor
organizations which have nationwide exclusive recognition or a certification of
consolidation of units at an agency level. Whenever a region receives a
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petition involving employees who are part of either a nationwide exclusive unit
or an agency-level consolidated unit, the parties to the respective certifications
are notified of the petition and thereafter, served with copies of all
correspondence. As discussed in CHM 4.7 and 14.2, such petitions are
defective and amended if: 1) the parties to the certification are not on the
caption of the petition and named as the petitioner(s); and 2) the party filing
the petition is not authorized to represent the certified agency or labor
organization. Regardless of the status of the petition, the parties to the
certification are notified of the filing of the petition.

Petitions involving local labor organizations that have been placed in
trusteeship: Once a region learns that a local labor organization has been
placed in trusteeship, the trustee is served with a copy of the petition (see
CHM 4.8, CHM 6 and 15.8). Ifthe trustee seeks to intervene, s/he is permitted
to do so with the right to file an application for review with the Authority (CHM
17).

NOTE: Consistent with the policy set forth in CHM 15.5.2, whenever a
petition is filed to amend a recognition or certification to reflect a
reaffiliation from one labor organization to another, Regional Offices
notify the national union initially of the filing of the petition under
§ 2422.6. See CHM 17.13.1 for a discussion on party status.

Opening notification letters: The letter notifying parties identified as
being affected by issues raised by the petition serves to open the case.
This letter notifies parties about the petition, provides information about
participating in processing the petition and seeks specific information
necessary for processing the case. The best practice is when the region
contacts parties and potential parties telephonically before the region sends
out these letters (CHM 20.4).

NOTE: There may be circumstances where itis not appropriate to send
out opening letters even though the petition may not be defective.
These cases do not appear as if they can be processed for substantive
reasons and it is not be efficient to open them using the standard
opening letters unless the petitioner can show why the petition should
be processed. For instance:

a. If it does not appear that the petition is timely filed, an Order to
Show Cause requests the petitioner to explain why the case
should be processed is more appropriate than sending out
opening letters. All parties are offered an opportunity to file a
position.

b. An Order to Show Cause is an appropriate procedure to use
when the petitioner has not established a question of
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representation in an election petition (i.e., petitioner seeks to
sever a group of employees from an existing unit). The Order
requests the petitioner to show cause why the current unit is
inappropriate (CHM 59). All parties are offered an opportunity
to file a position.

In these cases, the Order to Show Cause is the act that “opens” the
case. If the response to the Order to Show Cause raises issues that
warrant processing the case further, the Regional Director issues the
standard opening letters and the notice to employees. If not, the
Regional Director issues a Decision and Order that includes sufficient
facts and analysis to support the Regional Director’s legal
conclusion(s) and dismisses the petition.

There are three types of notification letters:

a.

a joint letter to the employing agency and/or incumbent labor
organization in election or dues allotment cases filed pursuant to
§ 2422.1(a) (CHM 3.2), (letter discussed in CHM 15.9 and Figure
15.9);

a joint letter to the employing agency and/or incumbent labor
organization in cases filed pursuant to §§ 2422.1(b) and (c) (CHM
3.3 and 3.4) (letter discussed in CHM 15.8.2 and 15.8.3 and Figure
15.8A); and

Note: an incumbent labor organization and an employing
agency or activity are automatic parties to any petition
[8§ 2422.8(d) and (e)]. See also CHM 17.7. In a unit
consolidation petition that seeks to consolidate units on an
agency level or organizational level that is higher than where
the current certifications lie, the agency or activity and the
union which will be named on a Certification of Consolidation
of Units are automatic parties. In addition, the local activities
and unions named on the certifications which the petitioner
seeks to consolidate are also automatic parties since they are
the actual parties to the certification and “hold the cert.”
These parties are notified of the petition (send a Figure 15.8A
letter, but no posting). See also CHM 20.1.6 and 20.4.3.

a joint letter to other labor organizations, agencies or activities
identified by the petitioner or the Regional Director as being affected
by issues raised in the petition (letter discussed in CHM 15.8.2 and
15.8.3 and Figure 15.8B). This letter is used for notifying potential
parties in petitions filed for any purpose.
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Note: these potential parties are required to intervene pursuant
to §§ 2422.8(c) and (f). See also CHM 17.7.

Figures 15.8A, 15.8B and 15.9 are sample notification letters that can be

modified if necessary, for any petition or combination of petitions,
and/or potential party. Note that any of these letters may be combined
for petitions consolidated for processing. If the region modifies a
sample letter, the region ensures that the letter includes the following,
as required by § 2422.6(b):

a.

b.

the name of the petitioner;

the description of the unit or employees affected by issues raised in
the petition; and

a request that all affected parties advise the Regional Director in
writing of their interest in the issues raised in the petition.

In addition, the letters:

d.

designate whether the addressee is an automatic party to the
petition or is a labor organization, agency or activity that may be
affected by the issues raised in the petition.

provide information that clarifies the processing of and participation
in representation proceedings. This includes describing
requirements for intervention. For instance, the letter in Figure
15.8B emphasizes that no party may participate in any proceedings
unless it requests to intervene in accordance with § 2422.8 (see
CHM 17).

outline the parties' duty to furnish information (see § 2422.15 and
CHM 21).

requesta copy of all relevant correspondence concerning the issues
raised in the petition and a copy of any existing or recently expired
collective bargaining agreement(s) covering any of the employees
affected by the issues raised in the petition.

request names, mailing addresses and telephone numbers of all
labor organizations, agencies or activities known to be affected by
the issues raised in the petition. The letter notes that failure to
disclose the existence of another party affected by issues raised in
the petition may affect the processing of the petition.

Office of the General Counsel
Representation Case Handling Manual


file:///N|/FIGURES/C15_8a.wpd
file:///N|/FIGURES/C15_8b.wpd
file:///N|/FIGURES/C15_9.wpd
file:///N|/FIGURES/C15_8b.wpd
file:///N|/FIGURES/C15_8b.wpd

15.8.3

15.9

15.9.1

15.9.2

Opening Procedures: Identifying and Notifying Potential Parties

i. emphasize the time limits for filing intervention requests or cross-
petitions.

j. direct parties to complete and return FLRA Form 75, Designation of

Representative, as appropriate.

Figure 15.8A is used for an employing agency or activity, and/or an
incumbent labor organization in petitions filed pursuant to
§§ 2422.1(b) and (c). A cross-petitioner is also sent Figure 15.8A. Figure
15.8B is used for any petition involving other affected labor organizations or
agencies/activities. In keeping with the intent of the 1996 revisions to the
regulations, these notification letters were intended to be prepared and
mailed quickly and easily. One letter is used for all addressees whose
potential status is similar; letters to each party are not required. These
letters, like the “generic” petition and the notice of petition discussed in CHM
16 are all part of expedited opening procedures.

Notification of employing agency or activity and incumbents in petitions
seeking elections or a determination of eligibility for dues allotment:

Employing agency notification: After the region dockets a petition seeking
an election or a determination of eligibility for dues allotment (see CHM 3.2)
and checks the petitioner’s prima facie showing of interest, the region
telephonically informs the activity about the petition (see CHM 20.4.2). The
region confirms the conversation by a letter that provides the information
described in CHM 15.8, and instructs the activity to furnish the following
information to the Regional Director and all affected parties:

a. names and address of any parties that may be affected by issues
raised by the petition;

b. acurrent alphabetized list of employees with their job classifications
included in or excluded from the existing unit or claimed unit
affected by issues raised in the petition [see § 2422.15(b)]; the letter
requests that the list be current as of the payroll period ending
immediately preceding the date that the petition was filed;

c. a completed FLRA Form 75, Designation of Representative.
If appropriate, the region also directs the activity to post copies of a notice to
all employees. Posting procedures are described in CHM 16.2 (see

§ 2422.7).

Incumbent notification: If there is an incumbent labor organization, the
region informs the representative named on the petition form about the
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petition. Anincumbent is an automatic party to the proceeding unless it files
a disclaimer of interest. See CHM 17.7.3.

Written confirmation and notification: Figure 15.9 is a sample letter to an
agency/activity and if appropriate, the incumbent labor organization involved
in a petition seeking an election or dues allotment (both parties are automatic
parties in the proceeding and are not required to “intervene”). CHM 20.5.
Note that if the petition is seeking an election in a unit that is currently
represented by an exclusive representative, the letter includes a statement
that the Regional Director has determined that there was a prima facie
showing of interest and that the petitioner has achieved “equivalent status”
with the incumbent. U.S. Department of Defense Dependents School,
Panama Region, 44 FLRA 419 (1992).

Parties that may be affected by issues raised but may not qualify under
§ 2422.8 to intervene: Parties that may be affected by issues raised but
may not qualify under § 2422.8 to intervene may only be served an opening
letter under the circumstances described in CHM 15.5.2g. In order to
participate in the case, these parties are required to request status as
interested parties. See CHM 17.13 for detailed information about “interested
parties.”

Effect of amended petitions: Amending a petition could change the parties
who are affected by issues raised by the petition. Whenever a petition is
amended, the region re-examines the potential parties that may be affected
by issues raised by the amended petition.

Regional Director’s responsibility after notification: The 1996 revisions
to the regulations streamline and make more flexible the rules addressing the
representational concerns of agencies, labor organizations and individuals.

Incumbent labor organizations and employing agencies/activities: If a
labor organization, agency or activity has been identified as an incumbent or
the employing agency, the party is automatically a party to the case. In such
instances, the Regional Director confirms whether or not the party(ies) will
participate in the case. See e.g., U.S. Department of the Interior, National
Park Service, 55 FLRA 466 (1999) where the Regional Director incorrectly
identified two labor organizations that represented employees affected by a
reorganization as potential intervenors rather than incumbents.

Potential parties that are required to intervene: The provision that the
Regional Director notify a labor organization, agency or activity that it may be
affected by issues raised by the petition does not require the region to
confirm a potential party’s participation in a petition. To do so could delay
processing the case and places a burden on the Regional Director that
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exceeds the intent of the regulation. See CHM 20.4 which requires the agent
assigned to handle the petition to telephonically contact parties that may be
affected by issues raised in a petition as soon as possible, usually prior to
sending the opening letters.

Any labor organization, agency or activity notified by the Regional Director
that it may be affected by issues raised by a petition is permitted a
reasonable opportunity to become a party to the case. For example:

a.

if a labor organization, agency or activity has been identified and
notified of a petition and contacts the Regional Office for
information, the region advises it of the status of the case. If the
labor organization, agency or activity states it intends to intervene
pursuant to § 2422.8, the agent reviews the requirements for
intervention with that party.

If, during processing of the case, the Regional Director identifies a
substantive issue that affects parties who have not been previously
identified as potential parties or that changes the status of a party
identified, the Regional Director notifies these parties of the
changes in the issues before him/her. See U.S. Department of the
Interior, National Park Service, 55 FLRA 466 (1999).

Any labor organization that has been identified that it is the
incumbent of the employees in the unit (see CHM 17.7.3 for a
definition of “incumbent”) or any employing agency or activity that
has beenidentified as an employing agency pursuant to § 2422.8(e)
are automatic parties and the region confirms their participation
before taking action pursuant to § 2422.30. (i.e, a disclaimer by the
incumbent).

NOTE: Thus, before taking action pursuant to § 2422.30, the Regional
Director has discretion to, and in some cases, is required to follow up
with any labor organization, agency or activity that may be affected by
issues raised in the petition. See also CHM 17.5 and 20.8.
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Notice of Petition

NOTICE OF PETITION:

Purpose: The purpose of a notice of petition is to inform employees about
the petition (see § 2422.7). A notice of petition has no other purpose. The
1996 revisions to the regulations significantly diminished the purpose and
effect of the posting requirement. The posting of the notice no longer
establishes the time period for filing intervention requests, challenges to the
showing of interest or other challenges to the proceeding.

When posting occurs: The regulations provide that the Regional Director
will direct an agency or activity to post a notice of petition “when appropriate.”
The Office of the General Counsel interprets this provision to require a
posting only when the petition is opened (see CHM 1.2 and CHM 12).
Thus, a posting cannot be sent until a petition is amended and the defect is
cured. The region mails the notice of petition to the agency/activity when the
purpose of the petition is clear and/or the petition appears to merit
investigation. If a petition is unclear, i.e., the region is unable to inform the
employees adequately about the petition, the notice is not forwarded until the
petition is amended. If the petition appears to lack merit, a notice may never
be appropriate.

Examples of petitions that never require postings include:

A petition that is not accompanied by a timely submitted prima facie showing
of interest.

A petition that is clearly untimely because it is filed outside the open period
of an agreement covering a claimed unit. In such cases, the Regional
Director issues an Order to Show Cause to the petitioner requesting its
position on the timeliness issue (see CHM 20.1). Copies of the Order to
Show Cause is served on all parties. In these circumstances, the Regional
Director does not ask the agency/activity to post the notice of petition.

A petition seeking an election among a group of employees that are part of
a consolidated unit is filed by a petitioner who is unaware that the proposed
unitis already part of a consolidated unit. In this example the petitioner is not
seeking to sever the unit from the consolidated unit.

Regional Offices err on the side of posting a notice of election if there is any
question about whether such posting is appropriate.

Contents of notice: The regulations require only that the notice of petition
advise affected employees about the petition. FLRA Form 30 is used for all
notices of petitions filed under Part 2422 of the regulations. The notice
identifies:
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a. the name of the agency/activity that employs employees affected by
issues raised in the petition;

b. the name of the petitioner; and
C. the purpose of the petition.

Since no action or right flows from the posting, the Office of the
General Counsel standardized the language that the regions use to
describe the purpose of the petition. The regions select one of the
following statements to reflect the purpose of the petition (the italics
indicate when the region may add clarifying information). When the
petition has more than one purpose, the notice includes all appropriate
statements.

1. an election to determine the exclusive representative of certain
employees atthe agency (the region may describe briefly the name
and location of the activity);

2. adetermination of eligibility for dues allotmentin an appropriate unit
without an exclusive representative;

3. an election to determine if employees no longer wish to be
represented for the purpose of collective bargaining by the exclusive
representative (the region may describe briefly the name of the
labor organization involved);

4. to clarify, and/or amend:

(i) a recognition or certification (then) in effect (the region
may add “for employees at (and name the activity)”);
and/or

(ii) any other matter relating to representation (the region may

state that the petitioner wishes to disclaim interest for the
unit at the “named” activity);

5. to consolidate two or more units, with or without an election, in an
agency (the region may name the agency involved) and for which
a labor organization (the region may name the labor organization
involved) is the exclusive representative. Thirty percent (30%) or
more of the employees in the proposed consolidated unit may
request an election on the proposed consolidation prior to the
Regional Director taking action on the case pursuant to § 2422.30
of the regulations.

Duration and location of posting: The regulations require that the Regional
Director direct the agency/activity to post the notice conspicuously for ten (10)
days in places where notices are normally posted for the employees affected
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Notice of Petition
by issues raised in the petition and/or distribute copies of the notice in a
manner by which notices are normally distributed. Notices can not be
altered, defaced or covered by other material.

The requirement to post the notice in places where notices are normally
posted or in a manner by which notices are normally distributed includes
faxing notices or forwarding the notices via electronic mail, if other notices to
employees are normally distributed in that manner. During the agent’s first
contact with the agency or activity, the agent discusses how notices are
normally delivered to agency personnel. The agent also offers guidance to
the agency representative on posting the notice.

If notices are normally distributed to employees by fax or e-mail, the agency
is only required to notify the employees once. If notifying by fax, the agency
certifies to the Regional Office that it faxed a copy of the notice to all
employees and send a copy of it to the Regional Office. If notice is sent via
e-mail, the agency certifies to the Regional Office that the e-mail was sent to
the employees. A copy of the e-mail is attached to the certification.

Certification of posting: The agency/activity is not required to provide the
Regional Director with a certification of posting.

What happens if the agency refuses to post: Contact the Office of the
General Counsel for guidance if an agency refuses to post the notice of
petition.

Status of petition during posting period: Regional Offices do not delay
processing the petition during the posting period.

Effect of amending a petition: Regional Directors are required to send an
amended notice of petition to the activities whenever an amended petition
changing the scope and character of the unit or the purpose of the petition is
filed (CHM 13.9 and 13.10). The “generic” language set forth in CHM 16.3
is used. The posting of an amended notice of petition does not delay
processing the petition.
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17.1.1.1

Intervention and Cross-Petitions

INTERVENTION AND CROSS-PETITIONS: This section discusses the
requirements for filing requests for cross-petitions and intervention. 5U.S.C.
7111(c) provides that a labor organization may intervene in any petition filed
pursuant to 5 U.S.C. 7111(b). The regulations provide procedures for
requesting intervention by labor organizations and agencies or activities that
are affected by issues raised by the petition (see § 2422.8). A party whose
intervention has been permitted or directed by the Authority, its agents or
representatives in a proceeding is called an intervenor (§ 2421.12).

Distinctions between cross-petitions and interventions: There are two
methods for a union and/or an agency to become a party to a case: filing a
cross-petition and filing a request to participate in a pending case. The latter
is called a request for intervention.

Cross-petitions: A cross-petition is a petition that involves any employees
in a unit covered by a pending representation petition [§ 2422.8(a)].

Procedures: A cross-petition is docketed as a new case and is subject to
the same standards for review and sufficiency as any petition. In all respects,
a cross-petition is treated as any other petition and is processed in the same
manner. The only difference is that in order for a petition to be treated as a
cross-petition, it must: 1) involve employees covered by a pending
representation petition and 2) be filed according to the timeliness
requirements for filing requests to intervene. See CHM 17.6 for a discussion
concerning the requirements for filing a cross-petition.

17.1.1.2 Purpose: A cross-petition 1) seeks to resolve a question of representation

17.1.2

17.1.21

in a different unit involving any employees covered by the pending petition;
or 2) concerns the same employees in the pending petition, but is filed for a
different purpose than the initial petition.

Requests to intervene: An intervention request is filed by a party seeking
to participate in a pending case.

Procedures: A party that is granted intervention has a different status than
a cross-petitioner and is subject to different filing requirements. See CHM
17.7 for a discussion concerning the requirements for filing intervention
requests.

17.1.2.2 Purpose: A labor organization request to intervene in a pending petition

17.1.3

seeks to participate in an election for the proposed unit, claims to represent
certain employees in the proposed bargaining unit, or claims to be affected
by issues raised in the pending petition. The labor organization requesting
intervention may seek a different result than that proposed by the petitioner.
An agency seeks to intervene in a petition if it believes that it is affected by
issues raised in the petition.

Policy on filing cross-petitions versus requests to intervene: Cross-
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petitions and intervention requests are filed for different reasons.

a. A labor organization may intervene in any representation
proceeding if it claims to represent any employees in a unit covered
by the pending representation petition. A labor organization may
intervene pursuant to §§ 2422.8(c)(2) or (3) depending on the
circumstances (CHM 17.7).

b. A labor organization is an automatic intervenor if it is the incumbent
labor organization pursuant to § 2422.8(d) (CHM 17.7.3).

c. Alabor organization may intervene in a petition seeking an election
or seeking to resolve a matter of representation when it claims to
represent the subject employees or seeks the same unit as
proposed by the petitioner (CHM 17.7). A cross-petition is required
when the labor organization does not claim to represent any of the
subject employees and seeks to represent these employees in a
different unit than that proposed by the petitioner (CHM 17.6).

Examples include:

> A labor organization files a petition seeking an election to represent
an unrepresented group of employees. Another labor organization
seeks to represent the employees in a different unit. The second
labor organization does not claim to represent any of the employees
in the pending petition. The second labor organization files a cross-
petition with a thirty percent showing of interest rather than
intervene with a ten percent showing of interest. A cross-petition
with a thirty (30) percent showing of interest in the proposed unit is
required to establish that a genuine question of representation
exists.

> A labor organization files a petition seeking an election to represent
an unrepresented group of employees. Another labor organization
seeks to represent the employees in the same unit, but proposes to
add these disputed employees to its consolidated unit. The second
labor organization requests to intervene in the first petition and
submits a ten (10) percent showing of interest. Both parties are
seeking the same unit.

> A labor organization files a petition seeking a determination that an
agency is a successor employer for certain employees who the
agency acquired. A labor organization that has never represented
the subject employees files a cross-petition with a thirty (30) percent
showing of interest as it seeks an election to represent the
employees who are the subject of the “successorship” petition.

> If the incumbent in a decertification election petition or a petition
filed by a labor organization to “raid” the incumbent and thereafter
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contests the appropriateness of the unit for which it holds the
certification, it must file a cross-petition with a thirty (30) percent
showing of interest for the unit it claims is appropriate.

A party (labor organization or agency) claiming to represent or
employ employees who are affected by a pending petition may
properly intervene or cross-petition. In the following scenarios, the
party claims to represent the subject employees currently or claims
it represented the subject employees prior to the reorganization.
This party, as an intervenor or cross-petitioner, may seek a different
result than the petitioner.

A labor organization files a petition seeking an election to represent
an unrepresented group of employees. Another labor organization
claims that due to a reorganization it already represents the
employees at the agency and that the agency is a successor
employer for the unit. The second labor organization may request
to intervene pursuant to § 2422.8(c)(3). That labor organization
could also claim to be an automatic party as an incumbent based on
its prior representation of “all of the employees in the unit sought by
a petition” pursuant to § 2422.8(d) (see CHM 17.7.2 or 17.7.3 and
cases cited therein). The “incumbent” could also file a cross-
petition.

A labor organization files a petition to represent certain employees
at an agency or activity. The purpose of the petition could be to
seek an election or claim successorship due to a reorganization.
A second labor organization claims that the subject employees
accreted to its unit. The second labor organization did not
previously represent the subject employees. The second labor
organization could file a cross-petition or a request to intervene,
based on § 2422.8(c)(3).

A labor organization files a petition to represent certain employees
at a newly established agency or activity. The petitioner claims
successorship due to areorganization. Another agency requests to
intervene claiming that the employees who are the subject of the
petition are still employed by its agency and have not yet transferred
to the new agency. The investigation focuses on whether the
second agency that claims to continue to employ the employees is
an automatic party pursuant to § 2422.8(e) or an intervenor
pursuant to § 2422.8(f).

An agency files a petition seeking to clarify a matter relating to the
representation of employees pursuant to § 2422.1(b)(2). The
agency claims that it has a good faith doubt that the incumbent
labor organization continues to represent a majority of the
employees in the unit. (See RCL 4). A second labor organization
may file a ten (10) percent showing of interest to intervene in this
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petition.

Questions relating to the application of this policy are referred to the Office
of the General Counsel. See also CHM 17.6.1, 17.7.1 and 17.10.

Who may file: Only a labor organization, agency or activity may
intervene in arepresentation proceeding [§ 2421.11(b)(2)]. Anemploying
agency or activity or an incumbent labor organization are considered
automatic parties to the proceeding [§2421.11(b)(1)(iii)]. Inunit consolidation
petitions, the parties to the certifications are considered incumbents even
though the national union or agency is filing the petition at the national level.
See CHM 15.8.1b at the “Note” and CHM 20.1.6.

The regions contact the Office of the General Counsel whenever questions
arise concerning a party’s status.

What and when to file: Section 2422.8(b) states that a request to intervene
or a cross-petition, accompanied by any necessary showing of interest, must
be submitted in writing and filed with either the Regional Director or the
Hearing Officer before the hearing opens, unless good cause is shown for
granting an extension. If no hearing is held, a request to intervene and a
cross-petition must be filed prior to action being taken pursuant to § 2422.30.
Section 2422.30(c) states that:

After investigation and/or hearing, when a hearing has
been ordered, the Regional Director will resolve the matter
in dispute and, when appropriate, direct an election or
approve an election agreement, or issue a Decision and
Order.

Thus, any labor organization or agency may intervene or cross-petition prior
to the opening of a hearing, or absent a hearing, prior to a direction of
election or approval of an election agreement or issuance of a Decision and
Order, unless good cause is shown for granting an extension.

Application of the phrase “unless good cause is shown for granting an
extension”: Regional Directors may exercise discretion in accepting an
otherwise untimely intervention or cross-petition only in rare and exceptional
cases.

17.3.1.1 Considerations:

17-4

a. whether the region or the petitioner identified the party as being
affected by issues raised and properly notified the party of the
petition;

b. whether the region knew of a party’s existence but did not identify

it as being affected by issues raised;
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C. whether the party requesting intervention or filing a cross-petition
knew, should have known or could have known about the petition;

d. whether there were intervening circumstances that precluded proper
identification and notification of the party (such as a last minute
amendment or areorganization occurred that changed the scope of
the petition); or

e. other unusual circumstances. See e.g., U.S. Department of the
Interior, National Park Service, Washington, DC, 55 FLRA 466
(1999).

17.3.1.2 Procedures: If a region receives an intervention request or cross-petition
that is filed after a hearing is opened, or after approval of an Election
Agreement or issuance of a Direction of Election or Decision and Order, the
Regional Director acknowledges receipt of the request or cross-petition and
informs the filer that the request appears untimely. The Regional Director
thereafter issues an Order to Show Cause to the party and requests an
explanation why the intervention request or cross-petition should be
accepted. The region serves copies of this Order on all parties. The party
is given no more than ten days to respond. See Figure 17.3 for a sample
Show Cause Order. CHM 59.2 also discusses Orders issued by the Regional
Director.

At the conclusion of the time period given for the parties’ positions, the
Regional Director considers the positions of the parties and the reasons
supporting the labor organization, agency or activity’s untimely request to
intervene or cross-petition. If the Regional Director determines to grant the
intervention request, the letter in Figure 17.11 is sent. The Director’s
decision to grant the intervention request does not preclude other parties
from challenging the intervention at a subsequent hearing or election
agreement meeting (CHM 28.11.2.2).

If the Director decides to deny the request after receiving the response to the
Order to Show Cause, the region follows the procedures in CHM 17.12 and
solicits withdrawal of the request to intervene. If the party refuses to withdraw
its intervention request, the region follows the procedures outlined in CHM
17.14. In situations where the cross-petition is received untimely with respect
to the lead petition, there may be circumstances where the cross-petition may
be processed separately from the lead petition if it is otherwise considered
timely filed. In these situations, the cross-petition is not dismissed until the
Regional Director decides that the lead petition is valid and the cross-petition
does not raise any issue that can be processed separately from the first
petition (see CHM 17.6.2).

17.3.1.3 Cross-petitions raising claims pursuant to section 7111(f)(1) of the
Statute: petitions raising claims pursuant to section 7111(f)(1) of the Statute
allege that a labor organization that is participating in the other petition (as a
petitioner orintervenor) is subject to corrupt influences orinfluences opposed
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to democratic principles and may be filed at any time. See CHM 20.1.8 and
RCL 10B for processing guidelines.

Interventions and cross-petitions received too late for the region to
process prior to the opening of the hearing:

a. A motion to intervene or cross petition filed immediately prior to
opening the hearing is reviewed by the Hearing Officer to determine
whether it complies with § 2422.8. If necessary, the Hearing Officer
delays opening the hearing to review the request to intervene. The
intervention request or cross-petition must be accompanied by
evidence of interest as described in § 2422.8(c) unless the
intervenor claims to be the incumbent [§ 2422.8(d)]. When the
petition seeks to clarify oramend a matter relating to representation,
a party is required to proffer other appropriate evidence of interest
to support its intervention request. If no evidence is submitted to
support the intervention request, the request is referred to the
Regional Director for action. The party requesting intervention is
not permitted to participate in the hearing. See also HOG 17.4.2
through 17.4.4 for processing procedures and exceptions.

b. If an intervention request is complicated or there is an issue of
timeliness, the Regional Director may give permission to the
Hearing Officer to grant “conditional intervention” under the limited
circumstances discussed in HOG 17.4. Alternatively, the Regional
Director may instruct the Hearing Officer to refer the intervention
request to him/her for consideration. If the Regional Director grants
the party “conditional” intervention, the Hearing Officer announces
the Regional Director’s decision and follows the procedures in HOG
17.4.4.

17.3.2.1 Interventions and cross-petitions received after the hearing opens: A

17.3.3

17-6

motion to intervene made during the hearing is untimely. The Hearing Officer
asks the party requesting intervention for the grounds for the request and the
reasons for the delay in filing. The Hearing Officer then goes off the record
and contacts the Regional Director to discuss the intervention request. HOG
18.4. Across-petition received during the hearing is referred to the Regional
Director for action. HOG 23.3.

Interventions and cross-petitions filed at the election agreement
meeting or prior to the Regional Director’s approval of the Election
Agreement or Direction of Election: An intervention request or cross-
petition filed at the election agreement meeting or prior to the Regional
Director’s approval of the Election Agreement or Direction of Election is a
threshold issue that is resolved before the Regional Director can approve the
Election Agreement or issue the Direction of Election. If the requests are
made during the election agreement meeting and cannot be decided quickly,
the meeting is adjourned.
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The procedures outlined in this section are followed in processing
intervention requests or cross-petitions. If the intervention is granted or the
cross-petition is consolidated with the petition pending action, the election
agreement meeting is reconvened with the intervenor or cross-petitioner as
a party to the proceeding (see CHM 28 for a discussion on election
agreements or directed elections).

Correlation between “notification” and “intervention”: Itis important to
distinguish between labor organizations and agencies/activities that are
automatically entitled to participate in representation proceedings from labor
organizations or agencies/activities who are required to intervene to
participate. Any labor organization or agency/activity that may be affected by
issues raised by a petition is notified of the filing of a petition (§ 2422.6). But
not every labor organization or agency/activity notified pursuant to § 2422.6
by the Regional Director that it may be affected by issues raised by the
petition is automatically entitled to participate in the petition. A cross-
petitioner, employing agency/activity and/or incumbent labor organization are
automatically parties to a representation proceeding and are designated as
such in the initial letter notifying them of the petition (see Figure 15.8A or
15.9). Any other agency/activity or labor organization that may be affected
by issues raised by the petition is required to request to intervene or cross-
petition according to the requirements set forth in § 2422.8 and § 2421.21 in
order to participate in the petition (see Figure 15.8B).

Limitations on Regional Director’s duty to notify: The regulations were
revised to streamline the representation process and make the rules more
flexible. To achieve these objectives, Regional Directors take a proactive role
in identifying and notifying parties that may be affected by issues raised by
the petition and to ensure that cases are processed expeditiously. This
provision does not require the region to routinely confirm a party’s
participation in a petition. To do so could delay processing the case and
places a burden on the Regional Director that exceeds the intent of the
regulation. CHM 20.4 requires the agent assigned to handle the petition to
telephonically contact parties that may be affected by issues raised in a
petition as soon as possible, usually prior to sending the opening letters.

Any labor organization, agency or activity notified by the Regional Director
that it may be affected by issues raised by a petition is permitted a
reasonable opportunity to become a party to the case. For example:

a. If a labor organization, agency or activity has been identified and
notified of a petition and contacts the Regional Office for
information, the region advises it of the status of the case. If the
labor organization, agency or activity states it intends to intervene
pursuant to § 2422.8 or § 2421.21, the agent reviews the

Office of the General Counsel
Representation Case Handling Manual 17-7


file:///N|/FIGURES/C15_8a.wpd
file:///N|/FIGURES/C15_9.wpd
file:///N|/FIGURES/C15_8b.wpd

17.6

17.6.1

17.6.2

17-8

Intervention and Cross-Petitions

requirements for intervention with the party.

b. If a labor organization, agency or activity has been identified as an
incumbent or the employing agency, the party is automatically a
party tothe case. In such instances, the Regional Director confirms
whether or not the party will participate in the case before taking
action pursuant to § 2422.30.

c. If, during processing of the case, the Regional Director identifies a
substantive issue that affects parties who have not been previously
identified as potential parties or that changes the status of a party
identified, the Regional Director notifies these parties of the
changes in the issues before him/her. See U.S. Department of the
Interior, National Park Service, 55 FLRA 466 (1999).

Thus, before taking action pursuant to § 2422.30, the Regional Director has
discretion to, and in some cases is required, to follow up with any labor
organization, agency or activity that may be affected by issues raised in the
petition.

See CHM 15.12 and 20.8.

If there is a substantial change in the unit or petition that requires an
amendment, the Regional Director follows the procedures in CHM 15 to
identify any other affected labor organization or agency or activity. The
region notifies any potential parties in accordance with CHM 15.11 that an
amended petition has been filed.

Processing cross-petitions: A cross-petition is a petition which involves
any employees in a unit covered by a pending representation petition
[§ 2422.8(a)].

Filing requirements: A cross-petition must be filed on a FLRA Form 21 and
in accordance with the requirements set forth in CHM 4 through 10,
concerning procedures for filing. A cross-petition is filed whenever a party
seeks a different unit involving any employees in the unit covered by the
pending representation petition [§ 2422.8(a)].

Timeliness: Section 2422.8(b) requires that a cross-petition must be filed
before a hearing opens, or absent a hearing, prior to action being taken
pursuant to § 2422.30. A cross-petition is not subject to the timeliness
requirements set forth in § 2422.12; it is dependent on the lead petition. If
the lead petition is withdrawn or dismissed, the cross-petition is also be
withdrawn or dismissed, unless the cross-petition is otherwise filed timely.
It is important to understand the phrase: “otherwise filed timely.” A cross-
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petition that is filed timely in accordance with § 2422.12 and § 2422.8 is not
subject to dismissal or withdrawal if the lead petition is dismissed or
withdrawn. Examples include:

A petition is filed during the open-period of a contract. A cross-petition
seeking an election in a unit different from the one petitioned-for does not
have to be filed during the open period of a contract, but has to be filed
before a hearing opens, or, if no hearing is held, prior to action being taken
pursuantto § 2422.30. Ifthe lead petition is withdrawn or dismissed so is the
cross-petition as it is nothing more than an intervention for a different unit.

A petition is filed seeking an election for a unit of employees during the open
period of a contract. A cross-petition is filed alleging that certain employees
in the lead petition have been transferred to another unit. The cross-
petitioner is not seeking an election, but rather a determination of the status
of the transferred employees. The cross-petition is timely filed until such time
as a determination is made that the affected employees have or have not
been transferred from the unit. If the employees have not been transferred
from the unit, the petition is dismissed as untimely. If the employees have
been transferred from the unit, the petition is timely and decided on its
merits.

A petition is filed seeking an election for a unit of employees. There is no
contract. A cross-petition is filed seeking an election for a different unit that
includes employees from the lead petition. The lead petition is withdrawn.
The cross-petition is still valid since it was filed timely, irrespective of the lead
case.

Procedures for processing: A cross-petition is processed with a lead
petition until such time as the Regional Director decides the cross-petition
does not involve any employees in the unit covered by the lead petition. If
the cases are related, they are consolidated for action pursuantto § 2422.30.
If they are not related, the Regional Director notifies the parties that the
petitions will be processed separately.

Notification of cross-petition: Any party to the lead petition and parties that
may be affected by issues raised by the cross-petition are notified of the
cross-petition in accordance with CHM 15 and given an opportunity to
intervene.

Status of parties: Questions may arise concerning the status of the various
parties in cross-petitions. If the cross-petition is filed timely, the cross-
petitioner is an automatic party in the lead petition. The lead petitioner and
the employing agency/activity are automatically party(ies) to the cross-petition
(CHM 17.4) and are notified of their status in a letter opening the cross-
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petition. A letter is sent to other parties affected by issues raised in the
cross-petition, regardless of their status in the lead case, and given the
opportunity to intervene (CHM 15.8).

See CHM 17.3.2 and HOG 23 for processing cross-petitions received in
the region too late to process prior to the opening of the hearing. See
CHM 17.3.3 and CHM 28.34 for processing cross-petitions received at
the election agreement meeting or prior to the Regional Director’s
approval of the Election Agreement or Direction of Election.

Processing intervention requests: A party requests to participate in a
representation proceeding by filing a request to intervene.

Filing requirements: A request to intervene must be in writing and
accompanied by evidence of interest to support its request (§ 2422.8). An
intervention request may be filed when a party believes it is affected by the
issues raised by the petition. For policy guidance on the difference between
filing an intervention request or a cross-petition, see CHM 17.1.3. Specific
requirements for intervention are repeated in the following sections.

Note: A labor organization seeking to intervene must present all
contentions and arguments to the Regional Director. This was
confirmed by the Authority in several cases: “[a] labor organization
seeking to intervene must present all contentions and arguments
concerning its request, not to the Authority in an application for
review.” United States Department of the Interior, Bureau of Indian
Affairs, Navajo Area Office, Gallup, New Mexico (BIA), 34 FLRA 413
(1990) and cited in National Park Service, Golden Gate National
Recreation Area, San Francisco, CA , 41 FLRA 791 (1991) and U.S.
Department of Transportation, U.S. Coast Guard Finance Center,
Chesapeake, Virginia (Coast Guard), 34 FLRA 946 (1990).

Labor organization intervention requests: Except for incumbent
intervenors, § 2422.8(c) provides that a labor organization seeking to
intervene shall submit a statement that it has complied with 5 U.S.C. 7111(e)
and one of the following:

a. a showing of interest of ten percent (10%) or more of the employees
in the unit covered by a petition seeking an election, with an
alphabetical list of the names of the employees constituting the
showing of interest [§ 2422.8(c)(1)]; or

b. a current or recently expired collective bargaining agreement
covering any of the employees in the unit affected by issues raised
in the petition [§ 2422.8(c)(2)]; or
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c. evidence that it is or was, prior to a reorganization, the recognized
or certified exclusive representative of any of the employees
affected by issues raised in the petition [§ 2422.8(c)(3)].

Incumbent: An incumbent exclusive representative, without regard to the
requirements of § 2422.8(c) is considered a party in any representation
proceeding raising issues that affect employees the incumbent represents,
unless it serves the Regional Director with a written disclaimer of any
representation interest in the claimed unit [§ 2422.8(d)].

The Authority has stated that a labor organization may not qualify as an
“incumbent” based on representation of some of the petitioned-for
employees. Rather, “a union qualifies as an ‘incumbent’ only when it is the
exclusive representative of all the employees in the unit sought by a petition,
either in the unit covered by the petition or as part of a larger unit, only a
portion of which is involved in the proceeding.” Defense Commissary
Agency, Defense Commissary Store, Fort Drum, New York (Fort Drum), 50
FLRA 249 (1995). When the labor organization formerly represented only
some of the employees in the petitioned-for unit, that labor organization must
intervene in accordance with § 2422.8(c) of the regulations. See CHM
17.7.2.

If an incumbent labor organization declines to participate in a representation
proceeding, it must submit a disclaimer of interest (see CHM 28.10).

Unusual situations where a labor organization claims status as an
incumbent and an intervenor: In unusual situations, a labor organization
may claim status as both an incumbent [§ 2422.8(d)] and a qualified
intervenor [§ 2422.8(c)]. The labor organization must submit evidence in
support of its alternative claims at the time it files its requests. Thereafter, the
region offers guidance in the form of advising the party of the applicable case
law, the regulations and its options. If the labor organization does not elect
its status, its status becomes an issue for the Regional Director to decide in
a Decision and Order. In such cases, the labor organization must be
prepared to present all evidence and arguments to support its alternative
theories. See United States Department of the Interior, Bureau of Indian
Affairs, Navajo Area Office, Gallup, New Mexico (BIA), 34 FLRA 413 (1990).

This situation occurs most often in cases involving the effects of a
reorganization on an existing unit where the labor organization claims status
as an incumbent and an intervenor under § 2422.8(c)(3) and there is a
question of successorship.

Employing agency: An agency or activity is considered an automatic party
if any of its employees are affected by issues raised in the petition
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[§ 2422.8(e))].

This provision accords automatic status to an agency or activity that employs
any employees who are affected by issues raised in the petition. An
employing agency cannot decline to participate in the proceedings (see
§ 2422.15 and CHM 21).

Agency or activity intervention: An agency or activity seeking to intervene
in any representation proceeding must submit evidence that one or more
employees of the agency or activity may be affected by issues raised in the
petition [§ 2422.8(f)]. An agency entitled to intervene pursuant to § 2422.8(f)
is usually one that is affected by a reorganization.

Failure by a labor organization to submit evidence in support of a
request to intervene or cross-petition: If the request for intervention does
not include:

a. a statement of service as required in § 2422 .4; and
b. a statement of compliance with 5 U.S.C. 7111(e); and
C. evidence of interest, either
(i) a showing of interest of ten (10) percent or more of the

employees in the unit covered by the petition, with an
alphabetical list of employees of the names constituting
the showing of interest as required in § 2422.8(c)(1); or

(ii) copy of the current or recently expired collective
bargaining agreement as required in § 2422.8(c)(2); or

(iii) other supporting evidence § 2422.8(c)(3),

the Regional Director is required to send a letterimmediately that notifies the
party of its failure to comply with the filing requirements (Figure 17.8). The
Regional Director cannot take action on requests for intervention without
ensuring the party requesting intervention has complied with the regulations.
Cross-petitions submitted without appropriate documentation are processed
according to the guidelines outlined in CHM 12 and 13.

Failure to submit showing of interest: Any showing of interest as defined
in § 2421.16 to support an intervention request or cross-petition filed in a
petition is submitted when the request to intervene is made. The Regional
Director has discretion to grant an additional three working days to submit
additional showing of interest in an election case if in the Director’s view, the
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additional time will not delay the proceedings and the showing of interest is
otherwise timely filed. See CHM 18.9 for processing.

NOTE: The terms “showing of interest” and “evidence of interest” are
interchangeable. The “common usage” of “showing of interest” refers
to authorization cards or petitions to support an election petition; other
types of interest are usually referred to as “evidence of interest.” See
CHM 18.6.1.

In any petition, an intervenor or cross-petitioner are reminded that if it fails
to submit an adequate showing or other evidence of interest, it may always
withdraw its request and refile prior to the opening of the hearing or, if no
hearing is held, prior to action being taken pursuant to § 2422.30. Aslong as
the request and showing are otherwise timely filed, an intervenor or cross-
petitioner may withdraw and refile.

Exception: A request to intervene or cross-petition that is submitted
immediately prior to the opening of a hearing or at an election agreement
conference must be accompanied by an adequate showing of interest or
other acceptable evidence of interest. The party attempting to intervene or
cross-petition is not given additional time to obtain a sufficient showing of
interest. If the party requesting to intervene or cross-petition fails to submit
an adequate showing of interestimmediately prior to the opening of a hearing
or at an election agreement conference, the party may not participate in
either proceeding.

Hearings: If a party fails to submit a showing of interest with a cross-petition
orintervention request filed immediately prior to the opening of a hearing, the
party is not permitted to participate in the hearing, and the petition and
request for intervention is processed separately.

Election agreement conference: If the party requesting to intervene or cross-
petition fails to submit an adequate showing of interest at an election
agreement conference, it may resubmit its request to cross-petition or
intervene with supporting evidence of interest prior to the Regional Director’s
approval of the agreement.

See CHM 18.13.7 for guidance on checking the showing of interest
accompanying interventions/cross-petitions received too late for the region
to process prior to opening the hearing; HOG 17.4 for a discussion relating
to processing an intervention request prior to or at the hearing; and CHM
28.34 that discusses processing a request for intervention/cross-petition and
checking the showing of interest at election agreement meetings.

Determining adequacy of showing of interest: Where the request for
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intervention is supported by evidence of interestamong the employees in the
unit; i.e., signed authorization cards, etc. the determination that the showing
of interest is adequate is based upon the activity's payroll list that was used
to check the petitioner’s showing of interest, unless good cause is shown for
using a different list.

The procedures for determining the intervenor’s prima facie showing of
interest and for making the final check against the payroll list are the same
as for determining the showing of interest for a petitioner (see CHM 18). A
report of the intervenor's showing of interest is completed on FLRA Form 52.
See CHM 18.15.

Investigating requests to intervene: The purpose of a petition may not be
readily apparent and thus the requirements for intervention may also vary.
Because of the generic nature of a petition, Regional Office personnel review
all requests for intervention carefully to ensure that the requests are
consistent with the purpose of the petition. Issues that arise in intervention
requests may become issues in the case (CHM 17.1.3). As a result, the
region may find it necessary to direct the parties to meet to discuss and
narrow the issues before the Regional Director can rule upon a request to
intervene or cross-petition (see CHM 25).

Request supported by a collective bargaining agreement: If a request
for intervention is supported by a current or recently expired agreement as
described in § 2422.8(c)(2), Regional Office personnel decide whether the
agreement covers any of the employees in the unit involved in the petition.
This determination is usually based on the description of the bargaining unit
which sets forth the categories or classifications of employees represented.
If the agreement is ambiguous or silent as to the scope of the unit, the region
requests the intervenor and the activity to submit their positions and
supporting documentary material regarding the composition of the bargaining
unit represented by the intervenor. The certification database is also a
resource for checking unit descriptions.

Request supported by evidence that a labor organization represents or
an agency employs affected employees: A request for intervention that
is based on a statement that, prior to a reorganization, a labor organization
was the recognized or certified exclusive representative of any employees
affected by issues raised by the petition, must be supported by evidence of
the labor organization’s previous status [§ 2422.8(c)(3)]. Anagency/activity’s
request for intervention based on a statement that an agency has employees
that may be affected by issues raised by the petition must also be supported
by evidence. Examples include a copy of the certification or recognition
showing the employees’ recognized or certified exclusive representative,
orders transferring affected bargaining unit employees to the new employer
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etc..

Actions on request for intervention: When the Regional Director
determines that the requirements for intervention have been met, the Director
sends a written confirmation to the parties involved. See Figure 17.11. If
possible, the Regional Director informs all parties simultaneously that s/he is
granting one or more request(s) for intervention in a given case. When
granting an intervention, Regional Office personnel ensure that the party and
the party's designated representative are named properly. Copies of the
letter(s) granting intervention are served on all other parties (see CHM 14).

Soliciting withdrawal of a request for intervention: If the Regional
Director determines that intervention is not appropriate, the Director solicits
withdrawal of the request for intervention in accordance with CHM 27.4.6
(discussing withdrawal of intervention requests and petitions). If the
requesting party does not agree to withdraw its request for intervention over
the phone, the Regional Director sends the letter shown in Figure 17.12. The
letter includes a modified version of FLRA Form 43. The phrase “intervention
in,” is inserted after the word “of” so as to read, “This is to request withdrawal
of intervention in the above-named case.” Copies of the withdrawal
solicitation are not served on the other parties.

Unusual requests to intervene that are based on § 2421.21: As discussed
at CHM 15.5.2, the phrase “affected by issues raised,” as used in Part 2422,
should be construed broadly to include labor organizations, agencies, or
activities having a connection to employees affected by, or questions
presented in, a proceeding.” Certain parties that fit this definition are an
incumbent labor organization or an employing agency or activity who are
considered automatic parties. A second type of party that may be affected
by issues raised is a labor organization or activity that requests to intervene
pursuant to §§ 2422.8(c) and (f). A third type of party is one that may have
a “connection” to employees affected by, or questions presented in, a
proceeding, but are not incumbents, employers or parties that can qualify as
intervenors pursuant to § 2422.8. These parties are known as “interested
parties.”

17.13.1 Examples:

a. National unions in Montrose cases: Regional Offices notify the
national union initially when a petition is filed by a local union that
seeks reaffiliation (see CHM 15.5.2). Although the case law on
trusteeships and Montrose issues continues to be unsettled, a
national labor organization that does not have exclusive recognition
at the level of recognition involved in the petition is considered to be
affected by the issues raised in the petition (see CHM 15.6 and
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15.7). Regions grant national unions “interested party” status in
Montrose cases whether or not the local has been placed in
trusteeship. See New Mexico Army and Air National Guard, 56
FLRA 145 (2000) at n. 10.

b. Labor organizations that have participated in Montrose proceedings:
The Authority’s decision in U.S. Army Reserve Command, 88"
Regional Support Command, Fort Snelling, Minnesota (Fort
Snelling), 53 FLRA 1174 (1998), stated that only the certified
exclusive representative may file a petition to amendiits certification
following a Montrose vote to change its affiliation. Therefore, the
gaining union in a Montrose proceeding or any other union that
participated in the election, does not meet the requirements to
intervene in these petitions. However, these parties may be
permitted to participate as an “interested party” since they were
affected by issues raised in the proceeding. See CHM 17.13.2 and
CHM 4.3.1.

17.13.2 Policy on handling requests to intervene based on § 2421.21: In Utah

17.14

17-16

Army National Guard, U.S. Department of the Army, Draper, Utah (Utah
ARNG), an unnumbered decision dated April 16, 1999, the Authority denied
an application for review that was filed by a third party on the Montrose ballot,
and the Authority in a footnote, noted that the Regional Director granted both
parties on the ballot, LIUNA and ACT “interested party” status. Neither the
regulations nor the Statute provide for “interested party” status and the
Authority did not differentiate between “interested parties” and intervenors in
the footnote.

Until the Authority provides further clarification on the application of §2421.21,
the regions construe § 2421.21 broadly and grant parties that request to
intervene on the basis that they believe they are affected by issues raised,
but cannot qualify as intervenors or incumbents under § 2422.8, “conditional
intervenor” status and process the request pursuant to CHM 15.8.1 and
15.8.2. Thereafter, the Regional Directors will decide whether or not the
party qualifies as an intervenor, or an interested party in the Decision and
Order. See also Long Beach Veterans Administration Medical Center, Long
Beach, California, 7 FLRA 434 (1981). See also CHM 15.10 and 20.5.2.

Decision and Order denying request for intervention: If a party fails or
refuses to withdraw its request for intervention, the Regional Director issues
a Decision and Order. (CHM 53 discusses Regional Director Decisions and
Orders). As indicated in Figure 53.A, supporting reasons are given for the
decision, as appropriate. For example, a statement that the intervention was
not supported by an adequate showing of interest is self-explanatory and
sufficient. A statement that the intervention was not timely filed requires an
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explanation.

Granting of application of review: In the event that a timely application of
review is filed with the Authority, the Regional Office may not transmit the
case file, or any other documents, to the Authority unless specifically
requested by the Authority, as discussed in CHM 54.

Action pending review of a Decision and Order denying intervention:
The Decision and Order denying intervention, and/or the filing or granting an
application for review will not stay processing of the petition unless
specifically ordered by the Regional Director or the Authority (see CHM 55 for
guidance on actions following the Regional Director’s Decision and Order).
The Regional Director is required to receive clearance from the Office of the
General Counsel before deferring a petition pending an appeal of a Decision
and Order denying intervention (CHM 58).

Action upon remand: A party whose request to intervene or cross-petition
is denied by the Regional Director may appeal to have its status reversed.
If, pursuant to an application for review, the Authority undertakes review and
remands a case based on a finding that the Regional Director improperly
denied a party status as an intervenor or cross-petitioner, the party may be
entitled to participate fully in the petition. If applicable, the procedures set
forthin CHM 29.11 discuss procedures for reopening hearings upon remand
of a case by the Authority. CHM 55.1.3 discusses the effects of a reversal
in an election proceeding.
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SHOWING OF INTEREST, VALIDITY AND STATUS CHALLENGES
CHM 18 and 19

SHOWING OF INTEREST: CHM 18 concerns petitions and requests for
interventions that are supported by numerical evidence described in
§§ 2422.3(c) and (d) and 2422.8(c)(1). CHM 18.6 provides a complete
definition of a showing of interest, but this section is limited to “numerical”
showing of interest.

When a showing of interest is required: The Statute requires that a
showing of interest be submitted with certain petitions that seek elections or
a determination of eligibility for dues allotment[5 U.S.C. 7111(b)(1), 7112(d)
and 7115(c)]. Ifalabor organization submits an amended petition that seeks
an election in a unit that differs from the original petition, the amended
petition must be accompanied by a showing of interest. U.S. Department of
the Interior, National Park Service, Washington, DC, 55 FLRA 311, 315
(1999). See also CHM 13.11 and 18.13.6.

Petitions that request: (1)(i) an election to determine if employees in an
appropriate unit wish to be represented for the purpose of collective
bargaining by an exclusive representative, and/or (ii) a determination of
eligibility for dues allotment in an appropriate unit without an exclusive
representative; or (2) an election to determine if employees in a unit no longer
wish to be represented for the purpose of collective bargaining by an
exclusive representative must be accompanied by an appropriate showing of
interest. [§ 2422.1(a)]

A showing of interest is also required if employees in units in an agency and
for which a labor organization is the exclusive representative seek an election
on the issue of a proposed consolidation. 5U.S.C. 7112(d) provides that two
or more units in an agency and for which a labor organization is the exclusive
representative may be consolidated with or without an election. Therefore,
although alabor organization, agency or both parties jointly may file a petition
to consolidate existing units for which the labor organization has exclusive
recognition, the employees may submit a 30 percent showing of interest in
the proposed consolidated unit and require and election on the issue of
consolidation. Providing employees with an opportunity to gather and submit
a showing of interest, while not required by the Statute, is consistent with the
intent of the Statute to ensure secret ballot elections under all circumstances
prior to imposing a bargaining obligation on any agency. (CHM 23.8.3 and
28.17).

Why a showing of interest is required: The requirement that a showing
of interest be made “serves an administrative purpose in helping to avoid
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unnecessary expenditure of time and funds where there is no reasonable
assurance that a genuine representation question exists and prevents the
parties from abusing the Authority’s processes.” North Carolina Army
National Guard, Raleigh, North Carolina (North Carolina Army National
Guard), 34 FLRA 377, 383 (1990). The question of union support is
conclusively decided by the actual secret ballot election. Coast Guard, 34
FLRA at 949 citing NLRB v. Metro-Truck Body, Inc., 613 F.2d 746, 750 (9th
Cir. 1979).

Definition of “adequacy of showing of interest”: Section 2422.9(a) states
that adequacy of a showing of interest refers to the percentage of employees
in the unit involved as required by §§ 2422.3(c) and (d) and 2422.8(c)(1).

The Regional Director’s determination that a showing of interest is adequate
is administrative in nature and not subject to collateral attack at a unit or
representation hearing or appeal to the Authority (see also HOG 33.7). The
Regional Director’'s determination that a showing of interest is inadequate
may be appealed by the petitioner or intervenor if the petitioner/intervenor
refuses to withdraw the petition/intervention request and the Regional
Director issues a Decision and Order dismissing the petition/intervention
request. A challenge to the adequacy of a showing of interest is authorized
only under limited circumstances. See § 2422.9(b) and North Carolina Army
National Guard, 34 FLRA 377 and Coast Guard, 34 FLRA 946, 949.

Basis of adequacy determinations: 5 U.S.C. 7111(f)(2) provides in relevant
part that exclusive recognition shall not be accorded to a labor organization
“if there is not credible evidence that at least 30 percent of the employees in
the unit specified in the petition wish to be represented for the purpose of
collective bargaining by the labor organization seeking exclusive
recognition[.]’(emphasis added). See also Office of Hearings and Appeals,
Social Security Administration (OHA),16 FLRA 1175 (1984). Thus, a
determination of the adequacy of the showing of interest is based on the
number of employees in Item #3 on the petition form. Examples include:

a. A petitioner is required to submit a showing of interest for thirty (30)
percent of the entire unit petitioned-for. Thus, in a mixed unit of
professional and nonprofessional employees, the petitioner is not
required to submit a showing of interest consisting of thirty (30)
percent of the professional employees and thirty (30) percent of the
nonprofessional employees. The showing consists of thirty (30)
percent of the entire unit.

b. In cases where an activity’s staffing fluctuates due to the seasonal
nature of the work or where a unit is expanding, a showing of
interest is required only among those employees employed at the
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time the petition is filed. Coast Guard, 34 FLRA at 950.

NOTE: In the latter case of an expanding unit, this rule does
not resolve whether the petition is premature and can be
processed as the proposed unit must meet the substantial and
representative complement test. (See RCL 2 and Coast Guard,
34 FLRA at 954)

c. When a petitioner seeks to sever a group of employees from an
existing unit, the petition must be accompanied by a thirty (30)
percent showing of interest among the employees in the unit sought
in the petition. OHA, 16 FLRA 1175.

What constitutes an adequate showing:

Petitioner’s interest in arequest for a representation election: A petition
seeking an election to determine the exclusive representation of employees
in an appropriate unit must be accompanied by a showing of interest of not
less than thirty (30) percent of the employees in the unit claimed to be
appropriate. The petitioner is also required to submit an alphabetical list of
names constituting the showing of interest with the petition.

Petitioner’s interest in a request for a decertification election: A petition
seeking an election to determine whether employees in an existing unit no
longer wish to be represented by an exclusive representative must be
accompanied by a showing of interest of not less than thirty (30) percent of
the employees in the existing unit. The showing of interest must reflect that
the employees no longer desire to be represented for purposes of exclusive
recognition by the currently recognized or certified labor organization. The
petitioner is also required to submit an alphabetical list of names constituting
the showing of interest with the petition.

Petitioner’s interest in requests for a determination of eligibility for
dues allotment: A petition requesting a determination of eligibility for dues
allotment must be accompanied by evidence of membership of not less
than ten (10) percent of the employees in the unit claimed to be appropriate.
The petitioner is required to submit an alphabetical list of names constituting
the evidence of membership with the petition.

Cross-petitioner’s interest in arequest for a representation election: A
petitioner seeking an election in a different unit from that claimed appropriate
by another petitioner must be supported by a showing of interest of not less
than thirty (30) percent of the employees in the unit claimed to be appropriate
in the cross-petition. The petitioner is required to submit with the petition an
alphabetical list of names constituting such showing of interest.
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Labor organization seeking to intervene based on a numerical showing
of interest: A labor organization seeking to intervene on the basis of a
showing of interest must submit a showing of interest of ten (10) percent or
more of the employees in the unit covered by a petition seeking an election,
with an alphabetized list of the names of the employees constituting the
showing of interest [see 5 U.S.C. 7111(c) and § 2422.8(c)(1)].

Labor organization that seeks to intervene based on other than a
numerical showing of interest: Some intervention requests are supported
by evidence of interest other than a numerical “showing of interest’ as
discussed herein. Section 2422.8(c) provides that in addition to a numerical
showing of interest, other acceptable evidence includes:

a. a current or recently expired collective bargaining agreement
covering any of the employees in the unit affected by issues raised
by the petition; or

b. evidence that a labor organization is or was, prior to a
reorganization, the recognized or certified exclusive representative
of any of the affected employees.

See also CHM 17.7.

Employee request for an election on the issue of a proposed
consolidation: A request by employees (in units in an agency) for which a
labor organization is the exclusive representative for an election on the issue
of a proposed consolidation must be accompanied by a showing of interest
of thirty (30) percent or more of the employees in the proposed consolidated
unit (CHM 20.1.6 discusses processing petitions to consolidate units).

Definition of a showing of interest: CHM 18 concerns petitions and
intervention requests that are supported by numerical evidence described in
§§ 2422.3(c) and (d) and 2422.8(c)(1); however, § 2421.16 provides a
general definition of showing of interest.

Types of evidence: Types of evidence of interest described § 2421.16
include:

a. Evidence of membership in a labor organization;

b. Employees’ signed and dated authorization cards or petitions
authorizing a labor-organization to represent them for purposes of
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exclusive recognition;

Allotment of dues forms executed by the employee and the labor
organization’s authorized official,

Current dues records;

An existing or recently expired agreement;

Current exclusive recognition or certification;

Employees’ signed and dated petitions or cards indicating that they
no longer desire to be represented for the purposes of exclusive
recognition by the currently recognized or -certified labor

organization;

Employees signed and dated petitions or cards indicating a desire
that an election be held on a proposed consolidation of units; or

Other evidence approved by the Authority.

Photocopies: The Regional Director may accept photocopies of evidence
of interest in place of originals. If necessary, the Regional Director may
require the original showing of interest when: (1) there are a significant
number of unsigned or undated authorization cards and the region is required
to mark “unsigned” or “undated” on the original card (CHM 18.7.5c¢); or (2)
anytime there is a challenge to the validity of the showing of interest alleging
fraudulent or forged signatures (CHM 18.19).
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Requirements for acceptable evidence of interest:

Membership in a labor organization: Evidence of membership in a labor
organization is required to support a dues allotment petition. It is also
submitted to support petitions seeking an election for exclusive
representation orintervention requests. Evidence of membership consists of
a list of current members signed by an authorized representative or official of
the particular labor organization that bears a certification that the named
individuals are members in good standing. If the region or a party questions
the validity of the certified list, the region may require the labor organization
to bring the original membership records to the Regional Office for
examination.

Authorization cards: An authorization card must be signed and dated by
the employee. A card may not be counted as part of the interest showing if
it contains only the printed name of the employee.

Authorization petitions: Authorization petitions must contain a heading or
preamble setting forth the purpose of the petition; i.e., that the employees
signing the petition authorize the named labor organization to represent them
for the purposes of exclusive representation. The absence of a statement
authorizing the named labor organization to represent the employees signing
the petition does not, however, necessarily constitute a basis for finding a
showing of interest inadequate. The Authority has found that a showing of
interest that petitioned only for an election to be adequate. Inits Decision on
Request for Review in Veterans Administration, Veterans Administration
Medical Center, Coatesville, Pennsylvania, Case No. 2-R0O-19 (1980), the
Authority stated:

In view of the fact that the sole purpose of “showing of
interest” under the Federal Service Labor Management
Relations Sta